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What is the Administrative 
Conference of the United States? 



The Administrative Conference of the United States \% an independent nonpartisan agency 
dedicated to reforming the administrative processes by which the federal government 
carries out the public s business. The Conference is the only federal agency whose exclu- 
sive charge is to make federal benefit and regulatory programs more effective, fair, and 
efficient. The Conference fulfills its responsibility in a cost-effective way by bringing 
together volunteer experts from the public and private sectors to research, recommend, 
and help implement improvements in administrative law and agency procedures. 

Examples of the Conference's innovative work include: 

♦ inventing procedures so citizens, businesses, and state and local governments can 
more easily shape agency rules and regulations 

♦promoting innovative alternatives to traditional regulation, such as audited 
self-regulation 

♦ streamlining the Social Security Administrations abilit)' to dispense benefits 

♦developing procedures to replace costly litigation with faster, less expensive 
consensual ways to resolve disputes 

♦encouraging agencies to establish ombudsmen to investigate and deal with 
citizen complaints about the way government treats them 

♦tailoring procedures to address the special needs of small business 

♦creating interagency working groups for sharing resources and solving 
practical problems 

♦developing procedures for citizens to use electronic technology to exchange 
information with the government and participate in policymaking 

♦removing artificial barriers to citizens' ability to challenge government 
rules and decisions 

♦developing procedures to help farmers avoid foreclosure on family farms 

♦developing the first-of-its-kind code of conduct for presidential transition 
team members. 

The Conference, with only 20 employees, serves as a centralized resource on administra- 
tive procedure for Congress, the federal departments and agencies, and the general public. 
Activities include issuing formal recommendations, providing technical and drafting 
advice and assistance, publishing interpretive and training materials, and conducting 
seminars targeted to meet specific informational needs on procedures for government 
programs. The Conference staff has been the driving force behind the movement to 
improve dispute resolution procedures in federal agency programs. 
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Public Member 

Administrative Conference of the U.S. 

3: 10 p.m. Handling Individual Cases: The Agency 

Hearing Process 

Gary J. Edles 
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3:45 p.m. Cutting Costs and Reducing Litigation: 
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Nancy G. Miller 
Senior Staff Attorney 
Administrative Conference of the U.S. 

Video "ADR: From Conflict to 
Cooperation " 
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Participants 



Emest Gellhorn is a lawyer in private practice and George Mason University Foundation 
Professor of Law at the George Mason University Law School. He has been a member of the 
Administrative Conference and chairman of its Rulemaking Committee since 1986. He previously 
served as Dean of the law schools at Arizona State University, Case Western Reserve University, and 
the University of Washington. 

Gary L Edles is General Counsel of the Administrative Conference. Before joining the 
Conference staff in 1987, he was an appellate administrative judge at the Nuclear Regulatory 
Conmiission. He has also served as Deputy General Counsel of the Civil Aeronautics Board and 
Director of the Office of Proceedings at the Interstate Commerce Commission. 

Nancy G. Miller is Senior Staff Attorney at the Administrative Conference and was Project 
Director for the Conference's Guide to Federal Agency Rulemaking, published in 1991 and is active in 
the Conference's efforts to implement alternatives to litigation at federal agencies. She previously 
served as a trial attorney with the Office of Inspector General, Department of Health and Human 
Services, and in private law practice. 

Girardeau A. Spann is Professor of Law at the Georgetown University Law School, where he 
teaches courses in constitutional law, administrative law and federal courts. He is also a member of 
the Administrative Conference. He previously served with Public Citizen Litigation Group and as a 
member of the Legal Ethics Committee of the D.C. Bar. 



ADMrNISTOATIVE PROCEDURE ACT 

Administrative 

Procedure 

Act 



Citations: 

5 U.S.C. §§551-559, 701-706, 1305, 3105, 3344, 5372, 7521; 
originally enacted June 11, 1946 by Pub. L. No. 404, 60 Stat. 237, 
Ch. 324, §§1-12. 

The Administrative Procedure Act (APA), as originally enacted, 
was repealed by Pub. L. No. 89-554, 80 Stat. 381 (September 6, 
1966), as part of the general revision of title 5 of the United States 
Code. Its provisions were incorporated into the sections of tide 5 
listed above. Although the original section numbers are used 
sometimes, in this volume all references to the Act are to sections 
of tide 5. 

Section 552 has been revised significantly and is commonly 
known as the "Freedom of Information Act." Sections 552, 552a 
(the "Privacy Act"), 552b (the "Government in the Sunshine Act"), 
and sections 701-706 pertaining to judicial review are discussed 
and set forth separately. Two significant amendments to the 
rulemaking and adjudication procedures of the APA were two laws 
enacted in .1990-die Administrative Dispute Resolution Act and the 
Negotiated Rulemaking Act; diey too are discussed separately, 
though briefly summarized herein. 



Overview: 

Attempts to regularize federal administrative procedures go back 
at least to die 1930s. Early in 1939, at die suggestion of die 
attorney general. President Roosevelt asked die attorney general to 
appoint a distinguished committee to study existing administrative 
procedures and to formulate recommendations. The Attorney 
General's Committee on Administrative Procedure, chaired by 
Dean Acheson, produced a series of monographs on agency 
functions, and submitted its Final Report to die President and the 
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Congress in 1941. These materials* plus extensive hearings held 
before a subcommittee of the Senate Committee on the Judiciary in 
1941, are primary historical sources for the Administrative 
Procedure Act. 

The Administrative Procedure Act was signed into law by 
President Truman on June 11, 1946. In the months that followed, 
the Department of Justice compiled a manual of advice and 
interpretation of its various provisions. The Attorney General's 
Manual on the Administrative Procedure Act, published in 1947 
(and reprinted in the Appendix), remains the principal guide to the 
structure and intent of the APA. The Manual (page 9) states the 
purposes of the Act as follows: 

(1) To require agencies to keep the public currently informed of 
their organization, procedures and rules. 

(2) To provide for public participation in the rulemaking 
process. 

(3) To prescribe uniform standards for the conduct of formal 
rulemaking and adjudicatory proceedings (i.e., proceedings 
required by statute to be made on the record after opportunity for 
an agency hearing). 

(4) To restate the law of judicial review. 

The Act imposes upon agencies certain procedural requirements 
for two modes of agency decisionmaking: rulemaking and 
adjudication. In general, the term "agency" refers to any authority 
of the government of the United States, whether or not it is within, 
or subject to review by, another agency— but excluding the 
Congress, the courts, and the governments of territories, 
possessions, or the District of Columbia.* Definitions of other 
terms may be found in section SSI. 

Structure of the Administrative Procedure Act* The 
Administrative Procedure Act has two major subdivisions: sections 
551 through 559, dealing in general with agency procedures; and 
sections 701 through 706, dealing in general widi judicial review. 
In addition, several sections dealing with administrative law judges 
(§§1305, 3105, 3344, 5372, and 7521) are scattered through tide 5 
of the United States Code. The sections pertaining to judicial 
review are discussed in Chapter 2 of this volume. As noted, 
sections 552, 552a, and 552b are also discussed in separate 
chapters, as are the new sections added by the Administrative 
Dispute Resolution and Negotiated Rulemaking Acts. 



^Sec 5 U.S.C, §§551(1), 701(b)(1) for other specific cxemplions. 
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The structure of the APA is shaped around the distinction 
between rulemaking and adjudication, with different sets of 
procedural requirements prescribed for each. Rulemaking is 
agency action Aat regulates the future conduct of persons, through 
formulation and issuance of an agency statement designed to 
implement, interpret, or prescribe law or policy. It is essentially 
legislative in nature because of its future general applicability and 
its concern for policy considerations. By contrast, adjudication is 
concerned with determination of past and present rights and 
liabilities. The result of an adjudicative proceeding is Ae issuance 
of an "order/ (Licensing decisions are considered to be 
adjudication,) 

The line separating these two modes of agency action is not 
always a clear one, because agencies engage in a great variety of 
actions. Most agencies use rulemaking to formulate future policy, 
though there is no bar to announcing policy statements in 
adjudicatory orders. Agencies normally use a combination of 
rulemaking and adjudication to effectuate their programs. The 
APA definition of a "rule," somewhat confusingly, speaks of an 
"agency statement of general or particular applicability and future 
effect. ..." The words "or particular" were apparently included 
in the definition to encompass such actions as the setting of rates or 
the approval of corporate reorganizations, to be carried out under 
the relatively flexible procedures governing rulemaking.^ 

Beyond tiie distinction between rulemaking and adjudication, the 
APA subdivides each of these categories of agency action into 
formal and informal proceedings. Whether a particular rulemaking 
or adjudication proceeding is considered to be "formal" depends on 
whether the proceeding is required by statute to be "on the record 
after opportunity for an agency hearing" (5 U.S.C. §§553(c), 
554(a)). The Act prescribes elaborate procedures for both formal 
rulemaking and formal adjudication, and relatively minimal 
procedures for informal rulemaking. Virtually no procedures are 
prescribed by the APA for the remaining category of informal 
adjudication, which is by far the most prevalent form of 
governmental action.^ 
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^For discuBfiion of the inclusion of *or particular" in the defmition, aee K. Davit, 2 
Administrative Law Treatise §7:3 (2d ed. 1978); Morgan, Toward a Revised Strategy for 
RatemaJdng, 78 U. Dl. L.F. 21, 50 n.l43 (1978). 

^Sec P. Verkuil, A Study ofIi}formal Adjudication Procedures, 43 U. Chi. L. Rev. 739 
(1976), for a discussion of informal adjudication. 
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Rulemaking. Section 553 sets forth the basic requirements for 
rulemaking: notice of proposed rulemaking in the Federal Register, 
followed by an opportunity for some level of participation by 
interested persons, and fmally publication of the rule, in most 
instances at least 30 days before it becomes effective. For a 
detailed discussion of rulemaking procedures, see A Guide to 
Federal Agency Rulemaking, published by the Administrative 
Conference (2d ed. 1991). 

Excluded from the coverage of the Act are rulemaking involving 
military or foreign affairs functions and matters relating to agency 
management or personnel, public property, loans, grants, benefits, 
or contracts. These exceptions to the Act's general policy of 
providing an opportunity for public participation in rulemaking, to 
foster the fair and informed exercise of agency authority, are 
"narrowly construed and only reluctantly countenanced."^ They 
are neither mandatory nor intended to discourage agencies from 
using public participation procedures. On the contrary, when 
Congress enacted the APA, it encouraged agencies to use the 
notice-and-comment procedure in some excepted cases, and many 
agencies routinely do so in making certain kinds of exempted rules. 
The Conference has encouraged this trend, and has called on 
Congress to eliminate or narrow several of these exemptions.^ 
"Regulatory reform" legislative proposals considered over the years 
have contained provisions to alter or eliminate several of these 
exemptions. 

Most rulemaking proceedings involve informal rulemaking, 
where all that the APA requires for public participation is an 
opportunity to submit written data, views, or arguments; oral 
presentations may also be permitted. The published rule must 
incorporate a concise general statement of its basis and purpose. 
Despite the brevity of these requirements, it is important to note 
that Congress has routinely, through other statutes, added 
procedural requirements that affect various agency programs. 
These additional statutory requirements may apply to specific 
agencies or programs, or may be government-wide (such as the 
Regulatory Flexibility Act; see Chapter 18). Recent presidents 
have also imposed additional requirements for rulemaking. (See, 



^American Fcd'n of Gov't Employees. AFLrCIO v. Block, 655 F.2d 1153, 1156 (D.C. 
Cir. 1981). 

^See Conference Recommendations 69-8, 73-5, 79-2, and 82-2, at 1 CFR Part 305 
(1990). See generally, the discussion in Administrative Conference of the U.S., /4 Guide to 
Federal Agency Rulemaking (2d ed. 1991). 
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e.g.p Executive Orders 12,291 and 12,498, which are r^rinted in 
the Appendix.) Though courts have sometunes sought to add 
procedural requirements, the Supreme Court's decision in Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519 (1978), has, to a great extent, limited 
this kind of judicial activity.^ In Vermont Yankee, the Supreme 
Court held that where rulemaking is governed by the (informal) 
requirements of section 553, as m the case of the Nuclear 
Regulatory Commission's regulation of nuclear power plants, the 
courts may not require additional procedures. 

The APA also provides for formal rulemaking-^ procedure 
employed when rules are required by statute to be made on the 
record after an opportunity for an agency hearing. Essentially, this 
procedure requires that the agency issue its rule after the kind of 
trial-type hearing procedures (§§556, 557) normally reserved for 
adjudicatory orders (discussed below). The Supreme Court, in 
United States v. Florida East Coast Railway Co., 410 U.S. 224 
(1973), held that such a procedure was required only where the 
statute involved specifically requires an "on the record" hearing. 
Because few statutes do so, formal rulemaking is used 
infrequently."' However, numerous agency statutes (often called 
"hybrid rulemaking" statutes) do require some specific procedures 
beyond the basic notice-and-comment elements of infonnal 
rulemaking. 

Negotiated Rulemaking. The Negotiated Rulemaking Act of 
1990, discussed in greater detail in Chapter 14, establishes a 
statutory framework for the conduct of negotiated rulemaking, a 
procedure developed in large part through the Conference's 
research. A number of agencies have successftilly completed 
negotiated rules in the past several years and the Act's provisions 
reflect that experience. As with other "alternative means of dispute 
resolution" (ADR),^ negotiated rulemaking provides a means of 
using consensual techniques to produce better, more acceptable 
results, reducing the likelihood of protracted litigation. 

The Negotiated Rulemaking Act clearly establishes regulatory 
agencies' authority to use such consensual techniques as negotiated 

^For a contniy view, see K. Davis, Administrative Law Treatise, §56:37-6:37-3 (1982 
Supp.). 

^See, e.g., 21 U.S.C. §371(e)(3) O^^ance of sundards under the Federal Food, Dnig, 
and Cosmetic Act). In U.S. v. Florida East Coast Railway Co., 410 U.S. 224 (1973), a 
statutory requirement of a decision "after hearing" was held insufficient to make sections 
556 and 557 applicable (setting of rates under the Interstate Conunerce Act). 

^See discussion of the Administrative Dispute Resolution Act in Chapter 3. 
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rulemaking without limiting agency innovation. The Act identifies 
criteria for the discretionary determination by agency heads of 
whether and when to use negotiated rulemaking. It also sets forth 
basic requirements for public notice and the conduct of meetings 
under the Federal Advisory Committee Act. 

Adjudication. Sections 554, 556, and 557 apply to formal 
adjudication (i.e., to cases for whidi an adjudicatory proceeding is 
required by statute to be determined on the record after opportunity 
for an agency hearing).^ These sections apply, for example, to 
proceedings by certain agencies seeking to impose civil money 
penalties as part of a regulatory enforcement program. ^^ 

Section 554(a) specifically exempts six types of proceedmgs 
from the requirements of diese sections: matters subject to a 
subsequent de novo trial in court; certain personnel matters other 
than for administrative law judges; decisions based solely on 
inspections, tests, or elections; military or foreign affairs functions; 
cases where an agency acts as agent for a court; and certification of 
worker representatives. Section 554(b) specifies notice 
requirements. Section 554(c) provides for an opportunity for 
informal settlements where practicable. Section 554(d) forbids 
presiding officers from engaging in ex parte (off-the-record) 
consultations on facts at issue in the case. The subsection also 
addresses "separation of fiinaions," by restricting agency 
employees engaged in investigation or prosecution of a case from 
supervising the presiding officer or participating or advising in the 
decision in that or a factually related case (with certain exceptions). 
Section 554(e) authorizes agencies, in their discretion, to issue 
declaratory orders that would terminate a controversy or remove 
uncertainty with respect to matters required by statute to be 
determined on the record after opportunity for a hearing. 

Sections 556 and 557 prescribe the specific procedures to be 
used in formal adjudication.^^ In brief, a trial-type hearing must be 
held, conducted either by some or all of the members of the agency 
or by an administrative law judge (appointed under 5 U.S.C. 
§3105). An administrative law judge (ALJ) is normally the 
presiding officer in formal adjudication. The APA (§556(c)) spells 

^Scc Chapter 7 for a diKUwion of the Equal Acceu to Juitjce Act, which allowi ceiuin 
parties who prevail over the govemment in formal adjudicatory proceedingt (other than 
licensing and ratennaking) to recover attorneys* fees and expense*. 

^^See, e.g., 12 U.S.C. §§504, 505 (banking); 42 U.S.C. §I320a-7a (Medicare fraud); 
16 U.S.C. §1858 (fishery conservation). 

^^Note that sections 554, 556, and 557 contain some special, more flexible, procedures 
for cases involving initial licensirig and rulemaking. 
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out the powers and duties of ALJs (fonnerly called **hearing 
examiners"). It also provides for the independence of ALJs by 
protecting their tenure (5 U.S.C. §7521) and pay (5 U.S.C. 
§5372), and prohibiting inconsistent duties (5 U.S.C. §3105). In 
addition, under 5 U.S.C. §1305, the Office of Personnel 
Management has prescribed a special selection procedure for 
appointment of AUs. Currently, there are more than 1 100 ALJs 
in the federal government. 

Section 556 also covers disqualification of presiding officers, 
burden of proof, and parties' rights to cross examination. It 
provides that the transcript of testimony and exhibits, together with 
all documents filed in the proceeding, constitutes the exclusive 
record for decision. 

Section 557 provides that when, as is usually the case, a hearing 
is not conducted by the agency itself, the presiding officer 
(normally an ALJ) must issue an initial decision-unless the agency 
requires the entire record be certified to the agency for decision. 
An initial decision automatically becomes the agency's decision 
unless appealed or reviewed on motion of the agency. Section 557 
provides, in general, an opportunity for parties to submit for 
consideration their own proposed findings and conclusions, or 
exceptions to decisions. The record must show the ruling on each 
finding, conclusion, or exception presented. 

Section 557(d) was added to the APA by the Government in the 
Sunshine Act in 1976 (see Chapter 12) to prohibit ex parte 
conmiunications relevant to the merits of a pending formal agency 
proceeding. However, where ex pane communications do take 
place, their content must be placed on the public record, and the 
presiding officer may require the party to show cause why a 
decision should not be made adversely affecting the party's 
interest. ^^ Most agencies have adopted procedures applicable to 
hearings relative to agency programs. (A list of citations appears 
at the end of the chapter.) Manual for Administrative Law Judges 
(rev. ed. 1982), contains a detailed discussion of procedures for the 
conduct of hearings and a collection of model forms. 

Alternative Means of Dispute Resolution. The Administrative 
Dispute Resolution Act specifically provides agencies the authority 
to employ mediation, arbitration, and other consensual methods of 

^^While the APA does not forbid ex pane contacts in infonnal nilemaking, the 
Conference his recommended agency practices for makii^ the public aware of most of 
those that do occur. See Conference Reconunendations 77-3 and 80-6, at 1 CFR Part 305 
(1992); Adminiftntive Conference of the U.S., A Guide so Federal Agency Rulemaking (2d 
ed. 1991). 
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dispute resolution in resolving cases under the APA and in other 
kinds of agency disputes. The legislation specifically establishes a 
federal policy encouraging ADR in place of more costly, tune 
consuming adjudication. While no agency is forced to use ADR 
techniques, the legislation requires each agency head to undertake a 
review of typical agency litigation and administrative disputes to 
assess where ADR techniques will be useful. The Act is discussed 
in greater detail in Chs^ter 3. 

Miscellaneous Provisions. Section 555 states various 
procedural rights of private parties, which may be incidental to 
rulemaking, adjudication, or the exercise of any other agency 
authority. Section 555(b) addresses appearances in agency 
proceedings by parties, counsel, and other interested persons. 
Section 555(c) provides that a person compelled to submit data or 
evidence is entitled to a copy or transcript, except that in nonpublic 
investigations this may be limited to a right to inspect the official 
transcript. Additional provisions of section 555 relate to subpoenas 
and to tiie requirement of prompt notice of denials of applications, 
petitions, or other requests made to agencies. 

Section 558 is a rarely invoked section of the APA. Section 
558(b) makes clear the requirement that agency rules, orders, and 
sanctions be within the jurisdiction delegated to the agency and 
otherwise authorized by law. Section 558(c) contains some special 
notice provisions and odier procedural requirements for handling 
applications, suspensions, revocations, or license renewals. 



Legislative History: ^^ 

The legislative history of the Administrative Procedure Act 
begins with the Final Report of the Attorney General's Committee 
on Administrative Proc^ure in 1941. This report led to the 
introduction in Congress of the so-called majority and minority 
bills, respectively designated as S. 675 and S. 674, 77th Cong., 1st 
Sess. These bills, together with S. 918, formed the basis for 
extensive hearings held in 1941 before a subcommittee of the 
Senate Committee on the Judiciary. In 1945, the House Conunittee 
on the Judiciary held brief hearings on various administrative 
procedure bills, of which H.R. 1203, 79th Cong., 1st Sess., was 



^^e sumitury of legisUUve history is lakcn from the Attorney Oenenri Manual, 
p. 8. 
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the precursor of the Act as passed. Also in June 1945, the Senate 
Committee on the Judiciary issued a comparative print, with 
comments, which is an essential part of the legislative history. The 
committee reports on the Act are Sen. Rep. No. 752, 79th Cong., 
1st Sess. and H.R, Rep. No. 1980, 79th Cong., 2d Sess. In 
October 1945, the attorney general, at the request of the Senate 
Conunittee on the Judiciary, submitted a letter, with memorandum 
attached, setting forth the understanding of the Department of 
Justice as to the purpose and meaning of the various provisions of 
the bill (S. 7). lliis letter and memorandum constitute Appendix B 
of the Senate Conmiittee Report and also appear as an appendix in 
the Attorney General's Manual. 



Source Note: 

The Senate and House debates plus the documents mentioned in 
the preceding paragraph, other than the Final Repon of the 
Attorney General's Committee, are compiled in S, Doc. No. 248, 
79th Cong,, 2d Sess. (1946), entitled Administrative Procedure 
Act—Legislative History 1944-46. The Final Report was published 
as So Doc. No. 8, 77th Cong., 1st Sess. (1941). The Attorney 
General's Manual on the Administrative Procedure Act (1947) is a 
contemporaneous interpretive guide to the original language of the 
Act (see Appendix). 

Individual agencies have adopted, within the framework of the 
APA, procedural rules for tfie conduct of rulemaking and 
adjudication. A list of citations to these rules appears below. 

The Conference's comprehensive Guide to Federal Agency 
Rulemaking (2d ed. 1991) discusses the entire rulemaking process. 
The Guide contains an extensive bibliography. The Conference has 
also published a Manual for Administrative Law Judges (rev. ed. 
1982). The Manual^ now under revision, is a handbook of practice 
in the conduct of hearings. (These volumes are available from the 
Government Printing Office.) Persons interested in negotiated 
rulemaking or ADR in APA adjudication should consult the 
separate ACUS Sourcebooks on these subjects and the other 
materials listed in the Bibliography sections of Chapters 3 and 14. 
The Conference's Directory of Administrative Hearing Facilities 
(1984) lists courtrooms and other locations in each state where 
agency hearings may be held. (Single copies of the Directory are 
available from the Conference.) 
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The Conference has sponsored numerous studies of rulemaking 
and adjudication procedures, and has recommended various 
improvements in agency practice. A complete list of its 
recommendations appears in volume 1 of the Code of Federal 
Regulations; a bibliography of publications by and rq)orts to the 
Conference appeared in the Administrative Law Review (1987) (see 
Bibliography). 
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FEDERAL AGENCY RULEMAKING 

PART I: OVERVIEW OF FEDERAL AGENCY 
RULEMAKING 



Passage of the AdministraUve Procedure Act (APA)! in 1946 
established the basic framework of administrative law 
governing agency action, including rulemaking. While the 
provisions of the APA continue to be central to the rulemaking 
process, a number of developments have, to some extent, 
undermined the original unifying effect of the APA. Congress, 
beginning around 1970, enacted a variety of specific regulatory 
statutes that mandated rulemaking procedures to supplement 
or supersede the APA's provisions. ^ In addillon, many 
administrative agencies significantly modified their rulemaking 
procedures in response to court-mandated refinements and the 



^5 U.S.C. §§551-59, 701-06, 1305, 3105, 3344, 5372, 
7521. See Admviistrative Imw Symposiwn, 72 Va. L. Rev. 215 
(1986) (symposium on the history and contemporary Impact of 
the APA, marking Act's fortieth anniversary). 

^See, e.g., Occupational Safety and Health Ad, 29 U.S.C. § 
651 et seq.\ Consumer Product Safety Act, 15 U.S.C. § 2051 et 
seq.\ Federal Trade Commission Improvement Act, 15 U.S.C. § 
41 et seq.\ Mine Safety and Health Act, 30 U.S.C. § 801 et seq. 
These statutes are often referred to as "hybrid" rulemaking 
statutes, since they combine elements of both "formal" and 
"informal" rulemaking. See Williams, "Hybrid Ridemdking" 
Under the Administrative Procedure Act: A Leqal and Empirical 
Analysis, 42 U. Chi. L. Rev. 401 (1975). tlie temi "hybrid 
rulemaking" was anticipated prior to publication of the 
Williams article. See Clagett, Informal Action - Adjudication - 
RulemakiJig: Some Recent Developments i/i Federal 
Administrative Law, 1971 Duke L. J. 51, 70 (urging agencies to 
fashion "hybrid or conglomerate procedural de\^iccs"). "Hybrid" 
rulemaking is discussed infra, subs. (C). 
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increasing complexity and controversial nature of many 
rulemakings. 3 A series of presidents have, by executive order, 
imposed procedural requirements on rulemaking by executive 
branch agencies that went beyond procedures required by the 
APA,"^ At the same time, a trend toward deregulation began In 
the late 1970*s and continued throughout much of the 
administration of President Reagan. ^ 

One of this Guide's major purposes is to provide agency 
rulemakers, participants and others Interested in agency 
rulemaking an integrated view of the procedural requirements 
as they relate to each stage of the rulemaking process. Before 
embarking on a stage-by-stage discussion, however, the major 
events in the development of the federal rulemaking process 
will be summarized. 



^The Supreme Court in Vermont Yankee Nuclear Power 
Corp. V. Natural Resources Defense Council 435 U.S. 519, 524 
(1978) (hereinafter Vennont Yankee), realTiraied the principle 
that "lalgencles are free to grant additional procedural rights [in 
rulemaking] in the exercise of their discretion . . . ." 

^he most important of these is Executive Order No. 12.291, 
3 C.F.R, 127 (1981 compilation), set out as note to 5 U.S.C. § 
601, whose stated purpose is "to reduce the burdens of existing 
and future regulations. Increase agency accountability for 
regulatory actions, provide for presidential oversight of the 
regulatory process, minimize duplication and conflict of 
regulations and insure well-reasoned regulations." Exec. Order 
No. 12,291 and other more recent executive orders governing 
agency rulemaking are discussed infra, subs. (D) ana Part III, 
Ch. 2. 

^An extensive literature has developed on the subject of 
deregulation and its impact on agency rulemaking. See. e.g.. S. 
Breyer. Regulation and Its Reform (1982); Garland, 
Deregulation and Judicial Review, 98 Harv. L, Rev. 507 (1985); 
McGarity. Regulatory Reform in the Reagan Era, 45 Md. L. Rev. 
253 (1986); R. Litan & W. Nordhaus. Reforming Federal 
Regulation (1983); Rabin, Federal Regulation in Historical 
Perspective, 38 Stan. L. Rev. 1189. 1315-26 (1986); Smythe, 
Judicial Review of Rule Rescissions, 84 Colum. L. Rev. 1928 
(1984). 
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A. Rulemaking Under the Administrative Procedure Act 

The APA was the product of a struggle between interests 
that supported the programs of the New Deal agencies and 
those that were afraid or suspicious of the power given those 
agencies.^ One of the APA's major accomplishments was the 
establishment of minimum procedural requirements for many 
types of agency proceedings. However, the APA did not require 
" as earlier bills would have -- that all administrative action 
follow a single, rigid procedural model.^ Instead, the APA 
recognized and adopted various agency procedures that are 
commonly characterized as "formal adjudication." "formal 
rulemaking," "informal adjudication," and "informal 
rulemaking." 

The emphasis in this Guide is on "informal" rather than 
"formal" rulemaking. Formal rulemaking is triggered only 
where a statute other than the APA requires a rule to '"ht made 
on the record after opportunity for an agency hearing/'^ 
Although formal rulemaking procedures are discussed below In 
Part II, Chapter 1. they will not be analyzed in detail in this 
Guide, since they are seldom used except in ratemaking and 
food additive cases, and in other limited categories of 
proceedings. 



^See Verkuil, The Emergiixg Concept of Acbninistrative 
Procedure, 78 Colum. L. Rev. 258. 268-74 (1978). 

^The need for procedural variety and flexlbUlty was shown 
by the excellent empirical research conducted by the Attorney 
General's Committee on Administrative Procedure, In existence 
from 1939-1941 and chaired by Dean Acheson. See generally 
Attorney General's Committee on Administrative Procedure. 
Final Report on Administrative Procedure in Government 
Agencies, S. Doc. No. 8. 77th Cong.. 1st Sess. (1941). 

85 U.S.C. § 553(c). 
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Section 553 of Title 5, United States Code. Is the APA's 
general rulemaking section: rulemaking governed by It is 
commonly called "Informal", "APA" or "notlce-and -comment" 
rulemaking. The "notlce-and-comment" label derives from the 
fact that section 553 requires: (1) publication of a notice of 
proposed rulemaking. (2) opportunity for public participation in 
the rulemaking by submission of written comments, and (3) 
publication of a final rule and accompanying statement of basis 
and purpose not less than 30 days before the rule's effective 
date. It is important to stress that these requirements are the 
procedural "floor" below which an agency may not go in 
prescribing procedures for a particular rulemaking. The APA's 
drafters contemplated that "[mjatters of great import, or those 
where the public submission of facts will be either useful to the 
agency or a protection to the public, should naturally be 
accorded more elaborate public procedures."^ 

As discussed below, ^^ however, even the procedural "floor" 
set in section 553 does not apply to all rulemaking. Certain 
types of rules are exempted from some of these requirements, 
and entire classes of rules are totally exempted from APA 
notice-and-comment requirements. These exemptions reflect 
the APA drafters* cautious approach to imposing procedural 
requirements on a myriad of agency functions, as well as their 
willingness, in some situations, to permit agencies a measure 
of discretion in fashioning procedures appropriate to the 
particular rulemaking involved. 



^Senate Comm. on the Judiciary. Report on the 
Administrative Procedure Act, S, Rep. No. 752, 79th Cong,. 1st 
Sess. 201 (1945), 

^^See infra, Part II. Ch. 1, 
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Congress' original willingness to leave to agency discretion 
rulemaking procedures exceeding the bare minimum required 
by section 553 partially eroded In the subsequent three 
decades. Federal courts. Congress, and the president have 
taken steps to require that agencies follow more rigorous 
procedures. More recently, however, these tendencies have 
slowed down, largely because rulemaking was becoming 
Increasingly cumbersome and time-consuming, with the result 
that many of the benefits of "informal" rulemaking were being 
lost. The Supreme Court decision in Vermont Yankee Nuclear 
Power Corp, v. Natural Resources Defense Councti}^ was a 
crucial event in preserving "Informality" in Informal 
rulemaking. These developments are discussed below in 
greater detail. 

Bo Agency Rulemaking and The Courts 

The APA broadly grants to persons aggrieved or adversely 
affected by agency actions. Including agency promulgation of 
rules, the right to seek judicial review of those actions. ^^ 
Limited exceptions are provided: specifically, where another 
statute precludes Judicial review or the action is committed to 
agency discretion. ^^ Most statutes establishing regulatory 
programs provide for court review of agency rules. ^^ Unless 
the enabling statute contains a controlling judicial review 



l^Supran. 3. 

^^See 5 U.S.C. §§ 701-06. See generally Part IV, mfrcu 

^^See 5 U.S.C. § 701(a). The scope of these excepUons has 
been the subject of court decisions, particularly in the context 
of suits to compel agency action. See discussion infra. Part IV. 
Ch. 2, 3. 

I'^SeePartlV, Ch. 1. 
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provision, 1^ reviewing courts generally follow section 706 of the 
APA in determining the scope of court review. Because the 
standards are stated in general terms, and Lhe application of 
particular standards of review to specific types of proceedings 
is not defined clearly by the APA. the judicial review provisions 
have been the subject of much court Interpretation. A number 
of landmark Supreme Court decisions have been important In 
explicating the relationship between the courts and 
administrative agencies in the rulemaking area. 

The first of these decisions. Citizens to Preserve Overton 
Park, Inc, u. Volpe,^^ involved judicial review of the Secretary of 
Transportation's decision to authorize a road through a park. 
The Supreme Court first reaffirmed the presumptive 
reviewability of agency decisions, by narrowly construing the 
APA exceptions to the right to judicial review contained in 
section 701(a). ^^ The Court then applied the "arbitrary and 
capricious" test of section 706(2)(A). concluding that it "must 
consider whether the [Secretary's] decision was based on a 
consideration of the relevant factors and whether there has 
been a clear error of judgment."^^ The Supreme Court defined 
the reviewing court's obligation In the following language: 



^^Thus, for example, the OSHA statute provides that 
OSHA's detennination shall be upheld *'if supported by 
substantial evidence in the record considered as a whole." 29 
U.S.C. § 655 (fi. The meaning of the "substantial evidence" test 
as applied to "informal" or "hybrid" rulemaking has been 
explicated in a number of court of appeals decisions. See infra. 
Part IV. Ch. 2. 

1^401 U.S. 402 (1971). 

^'^Id. at 410. On this issue, the Supreme Court relied on 
Abbott Laboratories v. Gardner, 387 U.S. 136 (1967). holding 
that there must be "clear and convincing evidence" of a 
legislative intent to restrict judicial review. 

I8401 U.S. at 416. 



6 
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"Although this inquiry into the facts is to be searching and 
careful, the ultimate standard of review is a narrow one. The 
court is not empowered to substitute its Judgment for that of 
the agency." 1® Finally, the Supreme Court, refusing to accept 
as a basis for the agency decision "post hoc" rationalizations 
contained in agency affidavits offered for purposes of litigation, 
stated that, in order to perform its review responsibilities, it 
must have before it "an administrative record that allows the 
full, prompt review of the Secretary's action . . . ."^^ 

Overton Park has had a lasting impact on court review of 
rulemaking, even though the proceeding in that case was not 
rulemaking.2i The courts continue to apply the presumption 
of reviewability of agency action,22 and the Supreme Court*s 
emphasis on the importance to the review process of the record 
has been extremely influential in the development of 
rulemaking procedures. The "searching and careful" standard 
of review described in the Overton Park decision, often called 
"hard look" review, has subsequently been applied by the 
courts to both substantive and procedural Issues. ^^ 

The application of "hard look" review to procedural Issues in 
rulemaking resulted in a series of "hybrid rulemaking" 
decisions by the courts of appeals, principally the District of 



20j<± at 419. The Secretary of Transportation's 
determination was set aside and remanded to the district court 
for "plenary review." Id at 419-20. 

^^The action, which involved approval of the building of a 
specific road, would more appropriately be characterized as 
"informal adjudication." 

22c/: Heckler v. Chaney, 470 U.S. 821 (1985), and related 
cases, discussed infra. Part fV, Ch. 3, on the issue of the 
reviewability of agency inaction. 

23see Part IV, Ch. 2. 
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Columbia Circuit. These decisions mandated procedures in 

agency rulemaking that went beyond the minimum 

requirements of section SSS.^"^ Most of the early hybrid 

rulemaking judicial decisions involved rulemaking under 

statutes calling either for a decision after a hearing (but not on 

the record) or for "substantial evidence" review.^s Although the 

courts refused to apply formal rulemaking procedures to these 

proceedings, they did remand final rules to the agencies for 

additional development of issues through cross-examination of 

witnesses or other unspecified procedural devices.^^ 

In Vermont Yankee Nuclear Power Corp, v. Natural Resources 

Defense Council,^"^ the Supreme Court substantially halted the 

development of judge-made "common law" of rulemaking 

procedure. In criticizing the District of Columbia Circuit's 

experimentation with hybrid procedure, the Court stated that 

generally speaking [§ 553 of the APA) established 
the maximum procedural requirements which 
Congress was willing to have the courts impose 
upon agencies in conducting rulemaking 
procedures. Agencies are free to grant 
additional procedural rights in the exercise of 
their discretion, but reviewing courts are 



^'^This development is traced in DeLong, Iriformal 
Rulemaking and the Integration of Law and Policy, 65 Va. L. 
Rev. 257,267-72(1979). 

25Review of informal rulemaking under the APA is under an 
"arbitraiy or capricious" standard. 5 U.S.C. § 706(1). For 
discussion of these standards of review, see infra. Part IV, Ch. 
2. 

^^See. e.g., Portland Cement Ass'n v. Ruckelshaus. 486 F.2d 
375 (D.C. Cir. 1973). cerL denied, 417 U.S. 921 (1974); 
International Harvester v. Ruckelshaus, 478 F.2d 615 (D.C. Clr. 
1973). These and related cases are discussed in Wald, Verkuil, 
Rabkin. Cutler, & Susman (moderator). The Contribution of the 
D.C. Circuit to Administrative Law, 40 Admin. L. Rev. 507 
(1988). 

'^'^ Supra n. 3. 



8 



Part I: Overview of Federal Agency Rulemaking 

generally not free to impose them if the agencies 
have not chosen to grant them.^® 

Although Vermont Yankee precludes the invalidation of rules 
solely because an agency failed to use specific procedures not 
required by section 553. the decision did not overrule or 
overturn all the law of infonnal rulemaking that had been 
developed by the lower courts. And it did not allect continuing 
strict court review of agency adherence to the procedural 
requirements in the APA or in agency regulations.^^ 

The late 1970's and early 1980's witnessed a marked 
increase in federal deregulation.^*^ Deregulation was effected 
by legislation.^! through administrative actions, Including 
amendment and repeal of rules, and In some cases through 
administrative inaction and delay. ^^ In 1983. the Supreme 
Court, in Motor Vehicle Manufacturers Association v. State Fcum 
Mutual Automobile Insurance Co, {State Fann)p^ reversed a 
major deregulatory action by the Reagan Administration. The 
Court vacated the National Highway Traffic Safety 
Administration's rescission of a previously-issued rule 
requiring passive restraints (airbags and passive safety belts) in 



28 jd at 524 (footnote omitted). 

2^See discussion infra. Part FV, Ch. 2, of Judicial review of 
agency procedures in issuing rules. 

3^For a discussion of deregulation, see sources cited at n. 5. 
suprcL 

3lE.g., Motor Carrier Act of 1980. Pub. L. No. 96-296. 94 
Stat. 793 [codified in scattered sections of 49 U.S.C.); Airline 
Deregulation Act, Pub. L. No. 95-504. 92 Stat. 1705 [codified in 
scattered sections of 49 U.S.C). 

^2oSHA*s delay in issuing a field sanitation standard, which 
sparmed several presidential administrations, is an example. 
See Farm Worker Justice Fund u. BrocK 811 F.2d 613 (D.C. Cir. 
1987), ixxcated as moot, 817 F.2d 890 (1987) (court decision 
ordering OSHA to issue the standard vacated when OSHA 
Issued the standard. 52 Fed. Reg. 16.050 (1987)). 

33463 U.S. 29(1983). 



Part I: Overview of Federal Agency Rulemaking 

new automobiles. The Supreme Court first rejected the 
manufacturers' argument that rescission of a rule should be 
treated on review as a refusal to promulgate standards, to 
which a very deferential standard of court review had 
traditionally been applied. ^"^ Concluding that "the forces of 
change do not always or necessarily point in the direction of 
deregulation," the Court decided that the regulatory direction 
in which the agency chooses to move "does not alter the 
standard of Judicial review established by law."35 

Applying the "arbitrary and capricious" standard of review in 
State Farm the Supreme Court asserted that the "agency must 
examine the relevant data and articulate a satisfactory 
explanation of its action, including a 'rational connection 
between the facts found and the choice made."'^^ "Normally," 
the Court said, "an agency rule would be arbitrary and 
capricious if the agency has relied on factors which Congress 
has not intended it to consider, entirely faUed to consider an 
important aspect of the problem, offered an explanation for its 
decision that runs counter to the evidence before the agency, or 
is so Implausible that it could not be ascribed to a dilTerence of 
view or the product of agency expertise."^^ 

By insisting on taking a "hard look" at agency deregulatory 
decisions, and requiring rigorous justification for such actions, 
the Supreme Court limited the sweep of its earlier decision in 
Vermont Yankee. In State Farm, the Supreme Court expressly 
distinguished Vermont Yon/cee, saying that it was not imposing 



34/cLat41. 
35jcL at 42. 

36jcL at 43, quoting Burlington Truck Lines, Inc. v. United 
States. 371 U.S. 156, 168 (1962). 
37/d. 
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any "additional procedural requirements on an agency" but, 

rather, was requiring the agency to consider in its decisional 

process an available "technological alternative" -- the use of air 

bags only - "within the ambit of the existing Standard."^^ 

In a decision handed down a year after State Farm, the 

Supreme Court, in Chevron U.SA, Inc. a Natural Resources 

Defense Council [Chevron], ^^ upheld an Environmental 

Protection Agency (EPA) rule under the Clean Air Act^^ allowing 

states to treat all of the pollution-emitting devices within the 

same Industrial grouping as though they were encased In a 

single "bubble". Having detennined that Congress did not have 

a "specific intention" concerning the interpretive issue before 

the court, the Supreme Court decided that the only question on 

review was whether or not the administrative agency's view was 

a "reasonable one." For a unanimous court. Justice Stevens 

stated: 

Judges are not experts in the field, and are not 
part of either political branch of the 
Government. Courts must, in some cases, 
reconcile competing political interests, but not 
on the basis of the judges' personal policy 
preferences. In contrast, an agency to which 
Congress has delegated policymaking 
responsibilities may. within the limits of that 
delegation, properly rely upon the incumbent 
administration's views of wise policy to Inform 
its Judgments. While agencies are not directly 
accountable to the people, the Chief Executive 



38/d. at 50-51. On remand, the Department of 
Transportation issued a new rule relating to passive restraints, 
49 Fed. Reg. 28.962 (1984). which was upheld by the District of 
Columbia Circuit. State Farm Mutual Auto. Insur. Co. v. Dole, 
802 F.2d 474 (D.C. Cir. 1986), cert denied, 480 U.S. 951 
(1987). 

39467 U.S. 837(1984). 
"^042 U.S.C. § 7502(b)(6). 



II 
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Is, and it is entirely appropriate for this political 
branch of the Government to make such policy 
choices -- resolving the competing interests 
which Congress itself either inadvertently did 
not resolve, or intentionally left to be resolved by 
the agency charged with the administration of 
the statute in light of everyday realities. 

When a challenge to an agency construction of a 
statutory provision, fairly conceptualized, really 
centers on the wisdom of the agency's policy, 
rather than whether it is a reasonable choice 
within a gap left open by Congress, the challenge 
must fail. In such a case, federal judges - who 
have no constituency -- have a duty to respect 
legitimate policy choices made by those who 
do.4i 

In adopting this highly deferential approach to agency 
rulemaking action, the Supreme Court in Chevron did not 
attempt to distinguish the State Farm decision.'*^ 

Another Supreme Court decision that may be important to 
agencies in a period of deregulation is Heckler v. Chaney,^^ 
although its relevance to agency rulemaking is unclear and. 
perhaps, tenuous. In that case, various petitioners challenged 
a decision of the Food and Drtig Administration (FDA) not to 
investigate, under the Federal Food, Drug and Cosmetic Act, 
the use by a state of lethal drugs to execute criminals. The 
Court upheld the FDA decision not to pursue the matter. In an 
opinion for a majority of the court. Justice Rehnquist stated 
that the presumption of reviewability of adminislraLive agency 
action articulated in cases such as Overton Park did not apply 
to suits to force agency action. The Supreme Court concluded 



"^UeyU.S. at 865-66. 

"^^For further discussion of these cases, see Part IV, Ch. 2. 

^3470U.S. 821 (1985). 
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that decisions by agencies not to enforce or prosecute, whether 
by civil or criminal process, are "generally committed to an 
agency's absolute discretion." This "general unsuitability" for 
judicial review, the Court said, results largely from the fact that 
decisions not to enforce "often involvel] a complicated balancing 
of a number of factors which are particularly within [the 
agency*sl expertise."'^'^ 

Although the Supreme Court expressly stated that it was not 
deciding the reviewability of agency decisions not to initiate 
rulemaking proceedings.^^ the decision has been cited by 
parties in challenges to agency decisions not to initiate, or 
failures to complete, rulemaking. Several courts of appeals 
have considered the relevance of Heckler u. Chaney to 
rulemaking and have determined that Chaney did not preclude 
court review. However, these and earlier decisions hold that 
the standard of review of agency inaction or decisions not to 
initiate rulemaking should be highly deferential."^^ 

0. Agency Rulemaking and The Congress 

Congress has a pervasive influence on agency rulemaking 
activities. In the first place, Congress grants the fundamental 
authority to an administrative agency to engage in policy- 
making through rulemaking. The enabling regulatory statute 



^^hliese Include determining whether violations actually 
occured, whether the agency's resources should be spent on 
the particular case and how the case fits the agency's overall 
policies. Id. at 831. The other reasons for "unsuitability" 
mentioned by the court are: (1) in refusing to enforce, the 
agency is not exercising its "coercive" power, and (2) refusals to 
enforce are analogous to decisions by a prosecutor not to 
indict, which have long been considered as the "special 
province" of the executive branch. Id at 831-35. 

^^IdL at 825 n. 2. 

"^^These cases are discussed infra. Part IV. Ch. 3. 
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typically will, at least in general terms, define the scope of 
agency authorlty.^^ and describe any specific rulemaking 
procedures the agency must follow in addition to. or in lieu of, 
the minimum requirements of 5 U.S.C. § 553. In "hybrid" 
rulemaking statutes. Congress mandates additional 
rulemaking procedures, such as requirements for informal 
public hearings,"^^ cross-examination of witnesses."*® more 
extensive statements of justification for proposed and final 
rules.^ and the application of the "substantial evidence" test, 
normally reserved for adjudication, to court review of agency 
rules.^^ The inclusion of these additional procedures, most of 
which occurred in the 1970's. reflected in part the influence of 
pre- Vermont Yankee court decisions and a congressional view 
that the APA procedures, standing alone, did not necessarily 
assure adequate public participation or accuracy in agency 
rulemaking decisions or provide an adequate basis for judicial 
review. 



^^For example, in Bowen v. Georgetown Univ. Hasp., 488 
U.S. 204, 109 S.Ct. 468 (1988). discussed infra. Part III. Ch. 7, 
the Supreme Court held that the Medicare Act. 42 U.S.C. 
§ 1395x(v)(l)(A). did not authorize the Secretary of HHS to 
promulgate retroactive cost-limit rules. The Court said, id at 
471 : "It is axiomatic that an administrative agency's power to 
promulgate legislative regulations is limited to the authority 
delegated by Congress." 

^"^E.g.. under the OSH Act. the agency is required to hold a 
public hearing if an Interested person files written objections to 
a proposed rule and requests a public hearing "on such 
objections." 29 U.S.C. § 655(b)(3). See 29 C.F.R. § 1911.11(d). 

^^E.g., Federal Trade Commission Act. 15 U.S.C. 
§ 57a(c)(2)(B). 

SOsee. e.g.. Consumer Product Safety Act. 15 U.S.C. 
§ 2058(0(3). 

S^OSH Act. 29 U.S.C. §655(fl; FTC Act, 15 U.S.C. 
§ 57a(e)(3). The "substantial evidence" test as applied to 
informal or "hybrid" rulemaking has been widely discussed in 
court decisions. See also discussion infra. Part IV. Ch. 2. 
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Congress has also sought to control and expedite agency 
rulemaking by imposing statutory deadlines for completing 
rulem£iklng actions. Congress has been particularly concerned 
about agency delay and inaction in the public health and 
environment areas. Thus, for example, the Asbestos Hazard 
Emergency Response Act of 1986^2 required EPA to publish, 
for seven specific areas relating to asbestos-containing 
materials in school buildings, an advance notice of proposed 
rulemaking within 60 days of enactment, a proposed rule 
within 180 days, and final rules within 360 days.^^ 

Many other agency statutes have included deadlines for 
agency rulemaking action. ^^ Typically these statutory 
deadlines can be enforced only by court suits; ^^ however, in 
some cases Congress has added so-called "hammers"^ or other 
penalties if an agency fails to take timely action. An example of 
a statutory "hammer" is a provision in the 1984 amendments 
to the Resource Conservation and Recovery Act, which gave 
EPA a specified period of time in which to issue regulations; if 
at the end of that time it had not acted, the "hammer" would 



52pub. L. No. 99-519, 100 Stat. 2979, 15 U.S.C. § 264 et 
$eq. (amending Toxic Substances Control Act, 15 U.S.C. § 2601 
et seq.]. 

53i5 U.S.C. § 2643(a). 

^"^It has been estimated that Congress Imposed about 600 
deadlines in various environmental statutes between 1970 and 
1983, and added 60 more in the Hazardous and Solid Waste 
Amendments of 1984. Abbott, The Case Against Federal 
Statutory and Judicial Deadlines: A Cost-Benefit Appraisal 39 
Admin. L. Rev. 171, 173 (1987). See also Abbott, Case Studies 
in the Costs of Federal Statutory and Judicial Deadlines, 39 
Admin. L. Rev. 467 (1987). 

^^The issues of court enforcement of statutory deadlines. 
and, more generally, of suits to compel agency action, are 
discussed infra. Part IV, Ch.3. 

^^See Shapiro, "Congress' New Direction in Administrative 
Law" 13 Admin. L. News. Spring 1988, 8 (American Bar Ass'n). 

15 
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fall; Le., a congressionally-specifled regulatory result would go 
into effect. ^"^ 

The Administrative Conference has questioned the value of 
statutory rulemaking deadlines.^^ as have a number of 
commentators.^^ Congress continues to impose these 
deadlines, however, and they often are an important factor in 
court litigation to force agencies to Initiate or complete 
rulemaking activity.^ 

Congress also seeks to monitor agency rulemaking after its 
completion. Prior to 1983. Congress had incorporated 
"legislative veto" provisions into many statutes authorizing 
agency rules.^^ Such statutes typically provided for review of 
flnal agency rules by one or both Houses of Congress. In 1983. 
however, the Supreme Court held in Immigration and 
Naturalization Service v, ChadhaP^ that a statutory provision 
authorizing a one-house veto of the suspension of a deportation 
order by the Attorney General violated the separation of powers 



5742 U.S.C. § 6924(d)(1). (2). See also Department of 
Transportation appropriations act provision that would reduce 
the agency budget if a particular rulemaking deadline were not 
met. Continuing Appropriations, Fiscal Year 1988, Pub. L. No. 
100-202, Title I, Department of Transportation, Office of the 
Secretary, Salaries and Expenses (Including Transfer of Funds), 
101 Stat. 1329-358 to 359. cited in Eisner, Agency Delay in 
Informal Rulemaking. Report to Admin. Law Section of 
American Bar Association 46 n. 150(1988). 

^^Recommendation No. 78-3. 'Time Limits on Agency 
Actions." 1 C.F.R § 305.78-3. 

^^See, e.g., articles cited supra, n. 54. 

^^see cases discussed infra. Part FV, Ch. 3. 

61 An inventory of these statutes as of 1983 appears as an 
appendix to the dissenting opinion of Mr. Justice White In INS 
V. Chadha, 462 U.S. 919, 1003-13 (1983). The appendix lists 
56 statutes with provisions authorizing post-promulgation 
congressional review. 

62462 U.S. 919(1983). 



16 



Part I: Overview of Federal Agency Rulemaking 

doctrine and was therefore unconstitutional.*^^ Subsequently 
the Supreme Court applied Cliadha to two-house vetoes and to 
vetoes of rules issued by administrative agencies.^"* While 
some types of Congressional review of rules promulgated by 
administrative agencies, such as "report-and-wail" provisions, 
are constitutional,^^ the legislative veto in its classic sense no 
longer is an option for Congressional control of rulemaking.^ 



^^^The Chadha decision has been the subject of extensive 
discussion. See. e.g.. Elliot, INS. u. Chadha: The Administrative 
Constitution, the Constitution and the Legislative Veto, 1983 
Sup. Ct. Rev. 125. 

^^U.S, Senate u. FTC. 463 U.S. 1216 (1983). affq Consumers 
Union u. FTC, 691 F.2d 575 (D.C. Cir. 1982) (holding 
unconstitutional FTC Improvements Act provision authorizing 
two-House veto of FTC rules); Process Gas Consumers Group v. 
Consumers Energy Council of America, 463 U.S. 1216 (1983). 
aJJ*g Consumer Energy Council of America v, FERC, 673 F.2d 
425 (D.C. Cir. 1982). The court of appeals decisions both 

})receded Chadha: the Supreme Court's summary affirmances 
bllowed ChadhcL 

^^Alexandria u. United States, 737 F.2d 1022 (Fed. Cir. 
1984). 

66see Note. Fate of the Ugislative Veto After Chadha. 53 
Geo. Wash. L. Rev. 168 (1984-85). The impact of Chadha on 
existing legislative veto provisions remains an issue. Congress 
has amended several statutes to delete unconstitutional 
legislative vetoes. In some cases, it has provided for use of a 
Joint resolution passed by Congress and signed by the 
President (in effect, legislation) to overrule agency action. See, 
e.g., amendments to tne Federal Salary Act of 1967, 2 U.S.C. 
§351 et seq. (1985 & 1988 Supp.). However, many statutes 
containing pve-Chadha legislative vetoes remain unchanged. 
The Supreme Court addressed the severability of such 
provisions in Alaska Airlines v. Brock, 480 U.S. 678. 107 S. Ct. 
1476 (1987). Congress had delegated to the Secretary of Labor 
authority to promulgate rules implementing a program to assist 
employees dislocated as a result of commercial airline 
deregulation, subject to a one-house legislative veto. The Court 
described the standard as follows: "Unless it is evident that the 
Legislature would not have enacted those provisions which are 
within its power, independently of that which is not. the invalid 
part may be dropped if what is left is fully operative as a law." 
107 S. Ct. at 1480. The Court concluded that Congress would 
have enacted the disputed provisions even without a legislative- 
veto provision, observing that while labor protection was an 
important feature of the Act, Congress paid little attention to 



17 



Part I: Overview of Federal Agency Rulemaking 

Absent the availability of a legislative veto, debate has 
centered on other available means for Congress to oversee 
agency rulemaking activity. Statutory requirements limiting 
agency rulemaking discretion, discussed above, continue to be 
an important method of Congressional control. Another is the 
exercise of congressional oversight authority, either by formal 
or by Informal means.^"^ Congressional committees frequently 
hold oversight hearings on rulemaking Issues and, in some 
cases, file reports expressing strong views on agency 
performance on particular matters.^® 

Informal contacts between agency rulemakers and Members 
of Congress and Congressional staff in connection with 
rulemaking are also frequent.*^^ In Sierra Club v. CosileJ^ the 
District of Columbia Circuit held that it was "entirely proper" 
for Congressional representatives vigorously to represent the 
interests of their constituents before administrative agencies 
engaged in policy rulemaking, so long as the representative 
does not "frustrate the intent of Congress as a whole as 



the legislative veto. Id. at 1484. See also Citij of New Haven v. 
United States. 809 F.2d 900 (D.C. Cir, 1987) (holding legislative 
veto provision non-severable). 

® 'There Is an extensive literature on congressional oversight 
activity. See. e.g., W. J. Oleszek. Congressional Procedures and 
the Policy Process 263-82 (1988); R D. Arnold, Congress and 
the Bureaucracy: A Theory of Influence (1979). 

^^See. e.g., a 1984 House Commerce and Energy Committee 
subcommittee report's sharp criticism of EPA's decision not to 
regulate asbestos under the Toxic Substances Control Act. 
House Comm. on Energy and Commerce, Subcomm. on 
Oversight and Investigations, 99th Cong.. 1st Sess., Report on 
EPA's Asbestos Regulations: a Case Study on OMB Interference 
in Agency Rulemaking (Comm. Print 1985). EPA reversed its 
position and Initiated a rulemaking. 51 Fed. Reg. 3738 (1986). 

^^See. e.g., J. M. Berry. Feeding Hungry People - 
Rulemaking in the Food Stamp Program (1984). 

70657 F.2d 298 (D.C. Cir. 1981). 
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expressed in statute, nor undermine applicable rules of 
procedure."'^ ^ 

Congress also controls agency rulemaking procedure by 
enacting generic procedural statutes, such as the National 
Environmental Policy ActJ^ the Paperwork Reduction Act J^ 
and the Regulatory Flexibility Act.'^'^ These statutes, which are 
designed to improve the quality of agency decisionmaking and 
to further policy goals set forth in the statutes, have had a 
significant impact on the rulemaking processJ^ 

D. Agency Rulemaking and The President 

Perhaps the most significant administrative law 
development during the last two decades has been increased 
presidential involvement in federal agency rulemaking. This 
presidential review has been the result of numerous executive 
orders,-^^ as well as enactment of the Paperwork Reduction 
Act77 



'^^Ici at 408-10. See discussion infra. Part III. Ch. 6. 
7^42 U.S.C. §§4321-61. 
'7344 U.S.C. §§ 3501-20. 
7^5 U.S.C. §§601-12. 

^^These and other generic statutes are discussed irjfro. Part 
11, Ch. 3, and Part III, Ch. 2. 

'^GExec. Order No. 12,291. 3 C.F.R 127 (1981 Compilation); 
Exec. Order No. 12.498, 3 C.F.R 323 (1985 Compilation); Exec. 
Order No. 12,606, 3 C.F.R 241 (1987 compilation); Exec. Order 
No. 12,612, 3 C.F.R 252 (1987 compilaUon); Exec. Order No. 
12,630, 3 C.F.R 554 (1988 compilation). All these Executive 
Orders are reprinted tn 5 U.S.C. § 601 note. 

7*744 U.S.C. §§ 3501-20. The Paperwork Reduction Act 
superceded the Federal Reports Act of 1942. Pub. L. No. 77- 
831 (1942). 
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1. The Development of Presidential Review 

Presidential oversight of regulation is not a recent 
innovation. It has been in effect. In one fomi or another, since 
1971,7^ and it accompanied a major expansion in the scope 
and complexity of federal regulation that occurred in the 1960s 
and 1970s, when a number of important social and 
environmental regulatory statutes were enacted7^ 

In June 1971, President Nixon established a "Quality of 
Life Review" program, under which all "significant" draft 
proposed and final rules were submitted to the Office of 
Management and Budget (OMB), which circulated them to 
other agencies for comment.®^ Agencies were required to 
submit a summary of their proposals, a description of the 
alternatives that had been considered, and a cost comparison 
of alternatives. In practice, this program applied to rules 
pertaining to environmental quality, consumer protection and 
occupational health and seifety. 

In 1974, President Ford issued an executive order 
requiring executive branch agencies to prepare an "Inflation 



^^The evolution of presidential supervision is described in 
Bruff. Presidential Management of Agency Rulemal^ing, 57 Geo. 
Wash. L. Rev. 533 (1989), reprinted in 1988 ACUS 
Recommendations & Reports 527. 

'^^For an excellent history of government regulation, see 
Rabin, Federal Regulation in Historical Perspective, 38 Stan. L. 
Rev. 1189(1986). 

^^See Agency Regulations, Standards and Guidelines 
Pertaining to Environmental Quality, Consumer Protection, 
Occupational and Public Health and Safety, Memorandum to 
Heads of Department and Agencies from George P. Schultz, 
Director, OMB (Oct. 5, 1971), ciied in Pedersen. Formal Records 
and Informal Rulemaking, 85 Yale L.J. 38. 52 n. 61 (1975). 
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impact statement" for each "major" federal action. ^^ The order 
empowered the Director of 0MB to administer Ihe program, 
with authority to delegate functions to other agencies, 
including the CouncU on Wage and Price Stability (COWPS).®^ 
Under the Inflation Impact Statement program, agencies were 
required to prepare an IIS for "major" rules®^ prior to 
publication of the notice of proposed rulemaking (NPRM). and 
then to forward a summary of the IIS to COWPS upon 
publication of the NPRM.S4 cOWPS would review the IIS and, 
in its discretion, offer Infomial criticism of the proposal or 
participate in the public proceedings on the rule.^^ 

President Carter continued presidential review of agency 
rules by means of Executive Order No. 12,044, issued in 
1978.^ Under the order, agencies^*^ were required to: (1) 
publish semi-annual agendas, describing and giving the legal 



S^Exec. Order No. 11.821. 3 C.F.R. 203 (1975 compilation). 
When the Executive Order was later extended, the name 
"Inflation Impact Statement" (IIS) was replaced by "economic 
impact statement" to better reflect the required analysis, which 
could be characterized as a loose cost-benefit analysis. See 
OMB Circular No. A- 107. § 4(d) (Jan. 28. 1975). cited in Note, 
The Inflation Impact Statement Program: An Assessment of the 
First Two Years, 26 Am. U. L. Rev. 1138, 1141 n. 28. (1977). 

^^See Note, The Injlation Impact Statement Program: An 
Assessment oj the First Two Years, id. at 1140. 

^^Orlglnally, agencies were left to develop their own criteria 
for determining wnat was a "major" proposal, subject to OMB 
approval; eventually COWPS adopted a list of suggested criteria 
that essentially defined "major" as entailing a cost of $100 
million or more in one year, or $150 million or more in two 
years. See Note, Regulatory Analyses and Judicial Review of 
Informal Rulemaking, 91 Yale L.J. 739, 746 n. 51 (1982). 

^'^Note, The Injlation Impact Statement Program, supra n. 81. 
at 1142. 

85jcL 

863 C.F.R 152 (1978 compilation). 

S^The order applied to executive branch agencies, but not to 
independent agencies. 
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basis for. any "significant" regulations under development by 
the agency; (2) establish procedures to identify "significant" 
rules, to evaluate their need, and to have the agency head 
assure that the "least burdensome of the acceptable 
alternatives" was proposed; and (3) prepare a "regulatory 
analysis" that examined the cost-effectiveness of alternative 
regulatory approaches for "major rules." 

President Carter also established a Regulatory Analysis 
Review Group to review the regulatory analyses prepared for a 
limited number of proposed "major" rules and to submit 
comments on the proposed rules during the public comment 
period. ^^ He created another rulemaking review body, the 
Regulatory Council, which was charged with coordinating 
agency rulemaking to avoid duplication of effort or conflicting 
policy in regulation of any area.®^ These efforts to coordinate 
agency rulemaking were challenged in several lawsuits.^^ 

President Reagan acted quickly after taking office to 
Increase control over executive branch rulemaking. On 
February 17. 1981, the President Issued an executive order on 
federal regulations designed "to reduce the burdens of existing 
and future regulations, increase agency accountability for 



8843 Fed. Reg. 12,668 (1978). 

^^Memorandum from President Carter to Executive 
Departments and Agencies, entitled "Strengthening Regulatory 
Management" (Oct. 13. 1978). The Regulatory CouncU 
included the heads of all executive branch agencies and the 
heads of any independent agencies who chose to participate on 
a voluntary basis. 

^^For accounts of the controversy, see Baram, Cost-Benejit 
Analysis: An Inadequate Basis for HealLK Safety, and 
Environmental Regulatory Decisionmaking, 8 Ecology L.Q. 473. 
512-14 (1980); Verkuil, Jawboning Administrative Agencies: Ex 
Parte Contacts by the White House, 80 Colum. L. Rev. 943, 944- 
47 (1980). 
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regulatory actions, provide for Presidential oversight of the 
regulatory process, minimize duplication and conflict of 
regulations, and insure well-reasoned regulations."^ ^ The new 
Executive Order No. 12,291 replaced Executive Order No. 
12,044, which President Reagan said had "proven 
ineirecUve."92 

Executive Order No. 12,291 contains both substantive 

requirements for new rules and procedural steps to be followed 

in their development and promulgation.^^ The Office of 

Information and Regulatory Affairs (OIRA) in the Olfice of 

Management and Budget was given responsibility for 

implementing Executive Order No. 12,291. OMB's rulemaking 

review function is supplemented by the powers it was given in 

the Paperwork Reduction Act of 1980, by which Congress 

statutorily established OIRA to, among other things, review and 

approve or disapprove agency "information collection 
requests."^^ 

The Office of Legal Counsel in the U.S. Department of 
Justice issued an opinion supporting the validity of Executive 



S^Exec. Order No. 12,291. 3 C.F.R 127 (1981 compilation). 
set out as a note to 5 U.S.C. § 601. 

^^Olfice of the Vice President. Fact Sheet Accompanying 
Executive Order On Regulatory Management, p. 2 (Feb. 17, 
1981). 

^^The Order's requirements are discussed in Part III, Ch. 
2(A), infra. 

9'^44 U.S.C, § 3501-20. It is important to note that OMB's 
power under the Paperwork Reduction Act extends to 
Independent regulatory agencies in the executive branch. OMB 
has issued regulations setting forth procedures for clearance of 
informational requirements contained in agency rules, as well 
as procedures for collection requests not contained in rules. 5 
C.F.R Part 1320. See Part III, Ch. 2(B). infrcL 
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Order No. 12.291.^5 -phe opinion stated that the President's 
authority to issue the order was based on his constitutional 
power to "take care that the laws be faithfully executed."^ 
While concluding that any inquiry into Congressional intent in 
enacting specific rulemaking statutes '*wlll usually support the 
legality of Presidential supenasion of rulemaking by Executive 
Branch agencles/'^^ the opinion stated that Presidential 
supervision of agency rulemaking "is more readily justified 
when it does not purport wholly to displace, but only to guide 
and limit, discretion which Congress had allocated to a 
particular subordinate officlal."^^ 

Despite criticism of this new form of presidential review, ^^ 
President Reagan began his second term by expanding the 
program through Executive Order No. 12,498, ^^^ which 
established a "regulatory planning process" with the purpose of 
helping to "ensure that each major step in the process of rule 
development is consistent with Administration policy."^*^! 

According to OMB, the problem with regulatory review under 
Executive Order No. 12.291 was that such review "often came 
late in the regulatory process, after huge investments of agency 
time and resources, and often after agency staff commitments 
to constituents had made it extremely difficult to consider any 



9^0p. Office of Legal Counsel, Dep't of Justice, Proposed 
Executive Order entitled "Federal Regulation" (Feb. 18, 1981), 
reprinted in 1988-1989 Regulatory Program of the United States 
Government at 532-36. 

967d. at 532. 

97/d. at 533, 

^^Id. at 533-34. 

®^See discussion in subs. (2), infra, 

lOOSupran. 76. reprinted in 5 U.S.C. § 601 note. 

^01 OMB. 1987-1988 Regulatory Program of the United 
States Government at xiv. 
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legally acceptable, but previously ignored, regulatoiy 
altemaave."i02 This resulted. OMB said, in the fact that the 
'l3ureaucracy often presented agency heads with faits 
accomplL"^^^ 

Executive Order No. 12,498's regulatory planning process 
was designed to avoid this problem, i^ Under this procedure, 
the head of each agency must determine at the beginning of the 
regulatory process whether a proposed regulatory venture is 
"consistent with the goals of the Administration. "^^^ Agency 
heads are to develop every year, at the beginning of the year, a 
plan for managing the agency's most significant regulatory 
actions. OMB then reviews the plan for consistency with the 
administration's program and publishes the coordinated 
agency plans in a government -wide document. ^^ This 
document, entitled Regulatory Program of tlie United States 
GovemmenU governing more than 20 major rulemaking 
agencies, is published each year to Inform Congress and the 
public of the government's regulatory plans. ^^"^ 



^02/d. atxllii 

103;d. 

^ ^"^President's Memorandum for the Heads of Ebcecutlve 
Departments and Agencies, 21 Weekly Comp. Pres. Doc. 13 
(1985). 

lOSjd. 

lO^Exec. Order No. 12.498. §§ 2. 3. 

107'j^g introduction to this document has provided detailed 
guidance to agencies in carrying out their regulatory programs 
in accordance with Administration policy. See, eg,, 1990-1991 
Regulatory Program of the United States GovemmenU at 3-41 
("Overview and Summary"). It should be noted that the 
Regulatory Program of the United States Government is 
completely separate from the Unified Agenda of Agency 
Regulations, issued under Executive Order No. 12,291 and the 
Regulatory Flexibility Act, even though some rules are covered 
in both documents. See discussion infra. Part III, Ch. 2. 
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President Reagan in 1987 and 1988 Issued three 
additional executive orders, dealing with federalism, ^^ 
interference with property rights. ^^ and the family, no and 
OMB was given a role in ensuring coordination of regulatory 
policy in these areas. ^^ President Bush has continued the 
program of presidential review of agency rulemaking 
established by President Reagan. 

2. The Policy Debate Over Presidential Review 

The policy arguments favoring presidential review of 
agency rulemaking include the following: 

• The President is in a good position to "centralize and 
coordinate" the rulemaking process; this task has become 
particularly important with the proliferation of administrative 
agencies, whose responsibilities often overlap with one 
another; 1 1^ 

• Since the President is "electorally accountable." and is 
the "only official in government with a national constituency." 



IOSexcc. Order No. 12.612. 3 C.F.R 252 (1987 
compilation). The Order is designed to ensure that executive 
departments are guided by "principles of federalism." see 52 
Fed. Reg. 41.685(1987). 

lO^Exec. Order No. 12.630. 3 C.F.R. 554 (1988 
compilation). The Order relates to "Governmental Actions and 
Interference with Constitutionally Protected Property Rights." 
see 53 Fed. Reg. 8859 (1988). 

llOExec. Order No. 12.606. 3 C.F.R. 241 (1987 
compilation). The Order is designed to "ensure that the 
autonomy and rights of the famlty are considered" in the 
formulation of government policy, see 52 Fed. Reg. 34.188 
(1987). 

^^^See Part III. Ch. 2(D). for further discussion of these 
executive orders. 

^^^strauss & Sunstein. The Role of the President and OMB 
in Informal Rulemaking, 38 Admin. L. Rev. 181. 189 (1986) 
[hereafter Strauss & Sunstein]. 
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he is "uniquely well-situated to design regulatory policy in a 

way that is responsive to the interest of the public as a 
whole"; 113 

• By virtue of his "accountability and capacity for 
centralization," the President is able "to energize and direct 
regulatory policy," which is especially important when there is 
a national consensus that regulatory policy "be moved in 
particular directions"; i ^^ 

• Presidential supervision, particularly as embodied in 
Executive Order No. 12,498, enables an agency head to focus 
at an early stage on the agency regulatory program and thus to 
better control agency staff and the planning process. 1 1^ 

On the other hand, presidential review of agency 
rulemaking, as implemented through OMB, has been criticized 
by members of Congress, public interest groups, and 
commentators. These criticisms are variously based on 
constitutional, statutory, and management principles. 

• Violation of constitutional separation of powers. Among 
the objections raised to the presidential review process is that 
OMB violates constitutional separation of powers when it seeks 



1 13jd. at 190. 

ll'^/cL at 188-90. See also BrufT, supra n. 78, 57 Geo. 
Wash. L. Rev. at 540-46. This latter article is based on a report 
to the Administrative Conference of the United States, see 1988 
ACUS Recommendations & Reports 527. Professor BrufT 
emphasizes two major roles to be served by presidential 
oversight: "coordinating policy on a national scale." and 
"conformllng] individual rules to a set of general principles." He 
notes that while the President has the "unique capacity" to 
provide the necessary coordination. Congress is not "well- 
suited" to coordinate policy. Id. 

ll^see Strauss & Sunstein, supra n. 112, at 187-88; Bruff, 
supra n. 78, at 551. 
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to "control" agency rulemaking authority that has been 
assigned to the agency by Congress in the enabling statute 
establishing the regulatory program, ^i^ 

Other commentators disagree with this view, or at least are 
willing to accept the "facial legality" of the requirements of 
Executive Orders Nos. 12.291 and 12.498. ^^^ whUe recognizing 
that the administration of the presidential supervisory program 
has the "potential to transgress substantive or procedural 
substantive limits."^ ^^ 

• Application to independent regulatory agencies. Although 
the Department of Justice opined that presidential supervision 
of rulemaking could constitutionally be applied, within 
appropriate limits, to independent administrative agencies, ^^^ 
Executive Order No. 12,291 expressly exempts these agencies 
from its scope. ^^^ The President's authority to extend the 
executive order's requirements to independent agencies has 



^^^See, e.g., Rosenberg, Beyond the Umits of Executive 
Power: Presidential Control of Agency Rulemaking Under 
Executive Order 12,291, 80 Mich. L, Rev. 193 (1981). 

-^^"^Strauss & Sunstein, sizpran. 112, at 201. 

l^^BrufT, supra n. 78, at 562; National Academy of Public 
Administration, Presidential Management of Rulemaking In 
Regulatory Agencies 8 (1987). Some critics argue that even If 
Presidential oversight mav be justified on a theoretical basis, 
the current program has been implemented almost exclusive^ 
to achieve deregulatory goals, in contravention of enabling 
statutes. See McGarity, Presidential Control of Regulatory 
Agency Decisionmaking, 36 Am. U. L. Rev. 443. 454-62 (1987). 

^ ^^See Bruff, supra n. 78. at 590 n. 338 and accompanying 
text. 

120Exec. Order No. 12,291. SI 1(d) (definition of agency). 
Although President Reagan asked for voluntary compliance of 
independent agencies, the request was generally rejected. See 
Strauss & Sunstein. supra n. 1 12 at 202-03. 
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been the subject of lively debate by legal commentators. ^^^ In 
a 1988 Recommendation, the Administrative Conference 
considered this issue and concluded that as a matter of 
principle, presidential review of rulemaking should apply to 
Independent agencies to the same extent it applies to 
rulemaking of other executive departments and agencies. ^^2 

• The effect of presidential review on the APA's public 
pcLTticipation procedures. Another frequently raised criticism of 
presidential review of agency rulemaking is the Impact of that 
supervision on the rulemaking procedures prescribed by 
Congress in the Administrative Procedure Act. The argument 
has been made that nonpublic communications between OMB 
and the rulemaking agency during review of an agency rule 
deny members of the public an opportunity to rebut OMB's 
arguments made to the agency, and thus undermine the 
integrity of the rulemaking record. ^^^ However, despite an 
early court of appeals case to the contrary. ^^"^ the courts 
generally have recognized that the APA does not bar "ex parte" 
or "off-the-record" contacts in informal rulemaking. ^25 

Nevertheless, congressional and public pressure has been 
exerted on OMB to disclose at least some of its 
communications with agencies during rule review. OMB has 

^^^See McGarity, supra n. 118; Strauss & Sunstein, supra 
n. 1 12, at 202-05. Bruff. supra n. 78. at 590-93. 

^^^Seesubs. (D)(4). infra 

^^^see. e.g.. McGarity. supra n, 118, at 457-60; Olson, The 
Quiet Shift of Power: Oj/ice of Management & Budget 
Supervision of E^nvironmental Protection Agency Rulemaking 
Under Executive Order 12,291, 4 Va. J. Nat. Resources 1. 75-77 
(1984). 

124see Home Box Office v. FCC, 567 F.2d 9 (D.C. Cir.). cert 
denied, 434 U.S. 829 (1977). 

^25see Part III. Ch. 6. infra, for a discussion of this issue. 
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responded to this pressure by implementing procedures for 
disclosure, contained in internal directives to OMB stsiff, which 
are discussed in Part III. Chapter 6, 

• Delay of rulemaking. Another objection to presidential 
review Is that it has resulted in delays in completing the 
rulemaking process. ^^^ Executive Order No. 12,291 contains 
no deadlines for completing the review process, although it 
does exempt rules where review would "conflict with deadlines 
imposed by statute or by Judicial order." ^27 

OMB's Annual Report for 1989 on Implementation of 
Executive Order No. 12.291 ^^^ compares OMB*s review time for 
rules during the period 1981-89.129 it shows that In 1981. the 
average review time for major rules was 13 days; for non-major 
rules it was nine days. In 1989, average review times were 
respectively 59 days and 28 days. ^^^ 

The Administrative Conference's 1988 recommendation on 
presidential review of rulemaking addresses this issue, stating 
that such review should be completed in a "timely fashion" with 
due regard to statutory and other deadlines, ^^^ 



^26see BruIT, supra n. 78, at 565-67; NAPA Report, supran, 
118, at 7, 37. 

^^"^Exec. Order No. 12,291 SI 8(a)(2). In Environmental 
Defense Fund i?. Thomas. 627 F. Supp. 566 (D.D.C. 1986), the 
court ruled that OMB must complete its review in a timely 
fashion to allow the agency to meet statutorj' deadlines. 

^^^ Reprinted in 1990-1991 Regulatory Program oftlie UnUed 
States Government at 623-52, 

129/d, at 634 and Exhibit 12. 

^^^Id. See also GAO, Regulatoiy Review, Infomiation on 
OMB's Review Process. GAO/GGD-89-lOlFS (July 1989), App. 
V. Tables V.1,V.2. 

131seen. 153. infra. 
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3o Judicial Reaction to Presidential Review 

The District of Columbia Circuit's opinion in Sierra Club v. 

Costle,^^^ a case concerning presidential involvement in EPA 

rulemaking during the Carter Administration, is often quoted 

as being supportive of the policy underlying presidential review. 

The opinion, authored by Judge Patricia Wald, states: 

The court recognizes the basic need of the 
President and his White House staff to monitor 
the consistency of executive agency regulations 
with Administration policy. He and his White 
House advisers surely must be briefed fully and 
frequently about rules in the making, and their 
contributions to policymaking considered. The 
executive power under our Constitution, after 
all. Is not shared-it rests exclusively with the 
President. The idea of a "plural executive," or a 
President with a council of state, was considered 
and rejected by the Constitutional Convention. 
Instead the Founders chose to risk the potential 
for tyranny inherent in placing power in one 
person. In order to gain the advantages of 
accountability fixed on a single source. To 
ensure the President's control and supervision 
over the Executive Branch, the Constitution -- 
and Its Judicial gloss - vests him with the 
powers of appointment and removal, the power 
to demand written opinions from executive 
officers, and the right to invoke executive 
privilege to protect consultative privacy. In the 
particular case of EPA. Presidential authority is 
clear since it has never been considered an 
"Independent agency," but always part of the 
Executive Branch. 

The authority of the President to control and 
supervise executive policymaking Is derived from 
the Constitution; the desirability of such control 
Is demonstrable from the practical realities of 



132057 F.2d 298 (D.C. Cin 1981), discussed supra, subs. 
(C). 
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administrative rulemaking. Regulations such as 
those involved here demand a careful weighing 
of cost. environmental, and energy 
considerations. They also have broad 

Implications for national economic policy. Our 
form of government simply could not function 
effectively or rationally if key executive 
policymakers were isolated from each other and 
from the Chief Executive. Single mission 
agencies do not always have the answers to 
complex regulatory problems. An overworked 
administrator exposed on a 24-hour basis to a 
dedicated but zealous staff needs to know the 
arguments and ideas of policymakers in other 
agencies as well as in the White House. ^^^ 

Sierra Club involved the propriety of nonpublic executive 
communications in an EPA rulemaking, and did not directly 
address the constitutionality of presidential review. To the 
present, no court has squarely addressed the constitutionality 
of the review program under Executive Order No. 12.291. 

The constitutional issue was raised in Public Citizen Health 
Research Group u. Tyson^^^ where the petitioning public 
Interest group asserted the invalidity of a portion of OSHA's 
ethylene oxide standard, in part on the ground that an 
important provision in the draft standard had been deleted by 
OSHA at OMB's direction, thus violating separation of powers 
principles. ^3^ The District of Columbia Circuit, however, 
reversed OSHA's decision on other grounds without deciding 
the separation of powers issue. ^^^ 



133/d at 405-06 (footnotes omitted). 

iS'^yge F.2d 1479 (d.c. cir. 1986). 

^3^The challenge by petitioner Public Citizen was supported 
in an amicus brief filed by the chairpersons of sevenaJ 
committees of the House of Representatives. 

136jd. at 1507. 



32 



Part I: Overview of Federal Agency Rulemaking 

In 1989, the Fifth Circuit, in National Grain and Feed 
Association v. OSHA^^'^ rejected challenges to OSHA's 
decisionmaking process for issuing a grain handling standard, 
while remanding the rule on other grounds. ^^^ The court, 
however, first concluded that the record "belieldj" the unions' 
contention that "behind-the-scenes" review by 0MB under 
Executive Order No. 12,291 had displaced the Secretary's 
statutory role in formulating the OSHA standard. *^^ The court 
also rejected the argument that Judicial review had been 
obstructed by the "alleged ofT-the-record coercion of OSHA," 
saying that the "agency's final rule must stand or fall on the 
basis of the record before the agency, not on the basis of some 
'secret record' of OMB's."^'^*^ 

In Environmental Defense Fund v. Thomas,^ "^^ a case 
involving EPA rules, the District Court for the District of 
Columbia concluded that OMB, **by insisting on certain 
substantive changes," ^^^^ significantly delayed publication of 
proposed rules, thus causing EPA to miss a statutory deadline 
for promulgating regulations. The court set a new deadline for 
the final rule, and declared that OMB had no authority under 
Executive Order No. 12.291 to delay promulgation of EPA 
regulations beyond the date of a statutory deadline. ^^^ 



137866 F.2d 717 (5th Cir. 1989). 

138jcL at 729 n. 22. 

139jd. 

^^^Id. This argument, that the court looks to the record in 
reviewing the standard and that ex parte contacts are therefore 
not prejudicial, was also discussed by the court in Sierra Club 
V, Costle, supra n. 132. 657 F.2d at 407-08 . 

^"^1627 F. Supp. 566 (D.D.C. 1986). 

^^^I± at 570. 

I'^^/cL at 570-72. For a debate on the issue of the legality of 
OMB review, see Morrison, OMB Interference with Agency 
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4. The Administrative Coi\ference*s Position on 
Presidential Review 

In late 1988, the Administrative Conference considered the 
issue of presidential review of rulemaking, and adopted 
Recommendation No. 88-9. "Presidential Review of Agency 
Rulemaking." i'^'^ The Conference stated that there had been 
sufficient experience under executive orders establishing 
presidential review of rulemaking to "warrant continuing such 
review with certain guidelines as to its implementation."!^^ jn 
making its Recommendation, the Administrative Conference 
assumed that the President has authority "to enunciate 
principles to guide agency rulemaking" even where the 
programmatic responsibilities have been delegated by statute to 
agencies. ^"^^ The Conference emphasized, however, that 
presidential review, as the term was used in its 
Recommendation, "does not displace responsibilities placed in 



Rulemaking: The Wrong Way to Write a Regulation, 99 Haiv. L. 
Rev. 1059 (1986); De Muth & Glnsburg, White House Review of 
Agency Rulemaking, 99 Harv. L. Rev. 1075 (1986). (Mr. 
Morrison is counsel for Public Citizen Litigation Group and Mr. 
De Muth and Judge Glnsburg are former OMB officials.) 

^"^"^1 C.F.R. § 305.88-9. The Recommendation defines 
"presidential review" as a "program of systematic executive 
oversight and dialogue that involves coordinating agency 
actions where conflicts exist, and in all cases probing the 
agency's fact and policy Judgments, with the purpose of 
ensuring that the agency considers factors of importance to the 
President's policies to the extent permitted by law." Id. n. 3. 
This review, the Recommendation notes, "does not displace 
responsibilities placed in the agency by law," nor does it 
authorize considering factors not otherwise permitted by law. 
Id. 

^^S/cL, Preamble. See also Bruff. supra n.78 (report of the 
Conference's consultant). 

^ ^^Recommendation No. 88-9. Preamble. 
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the agency by law nor authorize the use or factors not 
otherwise permitted by law." 1^7 

The Administrative Conference concluded that presidential 
review "can improve the coordination of agency actions and 
resolve conflicts among agency rules and assist In the 
implementation of neutral priorities" and that it should apply 
generally to federal rulemaking, i"*® Thus, the Conference 
concluded that "lals a matter of principle, presidential review of 
rulemaking should apply to Independent regulator)' agencies to 
the same extent it applies to rulemaking of Executive Branch 
departments and other agencies." ^^^ 

The Conference recommended public disclosure of 
proposed and final agency rules submitted to OMB under 
Executive Order No. 12,291, final agendas and other schedules 
submitted to OMB under Executive Order No. 12.498, official 
written policy guidance from OMB,i^ communications from 
OMB containing factual information relating to the substance 
of the rulemaking, and "conduit" communications (Le., 



^^^IcL, SI 1. The Recommendation, however, excluded 
formal rulemaking and rulemaking that resolves conflicting 
private claims to a valuable privilege. 

^ ^^Recommendation 88*9, SI 2. The National Academy of 
Public Administration also recommended that, as a matter of 
policy. Congress should consider extending presidential review 
to independent regulatory agencies on an agency-by-agency 
basis. NAPA Report, supra n. 118, at 23. 

150i c.F.R. § 305.88-9, SI 4. This disclosure would take 
place, the Recommendation states, when the relevant proposed 
or final rule or agenda is published. Id, The Recommendation 
notes that the provision applicable to written policy guidance 
modifies the Conference's earlier position in 1 C.F.R. § 305.80- 
6, SI 1, that agencies should be free to receive written or oral 
policy advice and recommendations from the President or his 
advisors "without having a duty to place these 
intragovernmental communications in the public Iile . . . ." 
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communications containing the views, positions, or information 
from persons outside the government). ^^^ The 

Recommendation also suggests procedures to be followed by 
OMB reviewing officials to discourage such "conduit" 
communications. ^^^ 

Finally, the Recommendation states that Presidential 
review "should be completed in a timely fashion" by both the 
reviewing office and the agencies, "with due regard for statutory 
and other relevant deadlines," ^^^ but a specific time limit on 
review was not recommended. 



^^^These documents would be placed in the record 
"promptly." 1 C.F.R § 305.88-9. m 4. 5. 

152/d,^ cjl 6. See also discussion Part III, Ch. 6(C){1), infrcL 
^^^I(L. SI 3. While the Conference did not adopt a specific 
period for completion of review, the American Bar Association 
subsequently adopted a resolution urging OMB to complete 
review within 60 days. American Bar Association Resolution 
(Feb. 12-13, 1990). The ABA also endorsed Recommendation 
No. 88-9 In its entirety. Report No. 302, Reports with 
Recommendations, 1990 ABA Annual Meeting. Chicago, IL. 
Aug. 7-8. 1990. 
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Negotiated 

Rulemaking 

Act 



Citations: 

5 U.S.C. §§581-590;! enacted November 29, 1990, by Pub. L, 
No. 101-648, 104 Stat. 4969. 



Lead Agency: 

Administrative Conference of the United States, Suite 500, 
2120 L Street NW. Washington, DC 20037 (202) 254-7020. 



Overview: 

The Negotiated Rulemaking Act of 1990 establishes a statutory 
framework for agency use of negotiated rulemaking to formulate 
proposed regulations. The Act supplements the rulemaking 
provisions of the Administrative Procedure Act (see Chapter 1), 
clarifying the authority of federal agencies to conduct negotiated 
rulemaking. It largely codifies the practice of those agencies that 
had previously used the procedure. While not requiring use of the 
technique, the Act allows each agency discretion about using 
negotiated rulemaking. 

Negotiated rulemaking (sometimes known as **regulatory 
negotiation" or "reg-neg") has emerged in the 1980s as an 
alternative to traditional procedures for drafting proposed 
regulations. The essence of the idea is that in certain situations it 
is possible to bring together representatives of the agency and the 



■ 



^The AdministFative Dispute Resolution Act (see Chapter 3), Pub. L. No. 101-552, 
also conuins sections in title 5 of the U.S. Code numbered 581-590. H.R. 2549, 102d 
Congress, 1st session, would remedy this anomaly (see Chapter 3, footnote 1). 
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various affected interest groups to negotiate the text of a proposed 
rule. The negotiators try to reach a consensus through a process of 
evaluating their own priorities and making tradeoffs to achieve an 
acceptable outcome on the issues of greatest importance to them. 
If they do achieve a consensus, then the resulting rule is likely to 
be easier to implement and the likelihood of subsequent litigation is 
diminished. Even in the absence of consensus on a draft rule, the 
process may be valuable as a means of better mforming the 
regulatory agency of the issues and the concerns of the affected 
mterests. 

Negotiated rulemaking should be viewed as a supplement to the 
rulemakmg provisions of the Administrative Procedure Act. This 
means that the negotiation sessions generally take place prior to 
issuance of the notice and the opportunity for the public to 
comment on a proposed rule that are required by the Act (5 U.S.G. 
§553). In some instances, negotiations may be appropriate at a 
later stage of the proceeding and have sometimes been used 
effectively in drafting the text of a final rule based on comments 
received. 

In 1982 the Administrative Conference of the United States set 
forth criteria for identifying rulemaking situations for which reg- 
neg is likely to be successftil (Recommendation 82-4, 1 CFR 
§305.82-4). These criteria were intended to guide agencies in 
making the key determination whether negotiated rulemaking is 
appropriate for particular regulatory problems. The Conference 
also suggested specific procedures to be followed by agencies in 
applying this approach. Additional refinements, based on a study 
of initial agency experiences with reg-neg, were recommended in 
1985 (Recommendation 85-5, 1 CFR §305.85-5). 

Much of the Negotiated Rulemaking Act is permissive, 
incorporating many of the criteria and procedures suggested in the 
Conference recommendations. The drafters intended that the Act 
not impair any rights otherwise retained by agencies or parties, and 
section 581 expressly provides that the Act is not intended to limit 
innovation or experimentation with the negotiated rulemaking 
process. Although the Act plainly permits an agency to publish as 
its own the consensus proposal adopted by the negotiating 
committee, nothing in the Act requires the agency to publish either 
a proposed or final rule merely because a negotiating committee 
proposed it. 

Following the recommendations of the Conference, section 583 
of the Act lists several criteria to be considered by agencies in 
determining whether to use negotiated rulemaking in any particular 
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instance. It permits, but does not require, the use of outside 
impartial persons (referred to as "conveners") to assist the agency 
in identifying potential participants in the negotiation process. 
Section 584 requires public notice of planned negotiated 
rulemaking proceedings in the Federal Register and ^propriate 
trade and specialized publications. Persons or interests believing 
that they are not adequately rq)resented on the negotiating 
committee must be given an opportunity to apply for membership, 
though the agency retains discretion as to whether to grant such 
requests. 

Section S8S makes clear that agencies establishing negotiating 
committees under the Act are also to comply with the Federal 
Advisory Conmiittee Act (see Chapter 10). At least one member 
of the conunittee must be a representative of the agency. If, after 
considering the public responses to the published notice of intent to 
establish a negotiating committee under the Act, the agency 
determines not to do so, then the agency must publish a notice of 
that fact and the reasons for the decision. 

Section S86 addresses procedures of the negotiating committee 
and provides for selection of a neutral "facilitator" or mediator to 
assist the committee in its deliberations. 

Section 587 permits an agency to keep a negotiating committee 
in existence until promulgation of the fmal rule, but also allows 
earlier termination if the agency or the committee so chooses. 

Options for agencies with respect to acquiring the services of 
conveners and facilitators are addressed in section 588.^ Agencies 
are authorized to pay expenses of certain committee members in 
accordance with the Federal Advisory Committee Act. Section 589 
authorizes the Conference to pay certain expenses at the request of 
an agency conducting a negotiated rulemaking. (Funding for this 
purpose is authorized by section 4 of the Act.) 

To avoid creating new sources of potential litigation, section 
590 provides that agency actions pertaining to procedural decisions 
in negotiated rulemaking are not subject to judicial review. 
However, otherwise available judicial review of the rules 
promulgated through the negotiation process is not affected by the 
Act. 




^Scc also Conference Recommendation 86-S, Acquiring the Services of 'Neutrals' for 
Alternative Means of Dispuu Resolution , I CFR $305.S6-S; Ruttinger, Acquiring the 
Services of Neutrals for Alternative Means of Dispute Resolution and Negotiated 
Rulemaking, 1986 ACUS 863. 
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Seaion 5 of the Negotiated Rulemaking Act terminates the 
provisions of the Act after 6 years (November 29, 1996). 
Numerous federal agencies conducted negotiated rulemaking 
proceedings under other authority prior to adoption of the 
Negotiated Rulemaking Act. Expiration of this Act clearly does 
not imply that an agency could no longer undertake a negotiated 
rulemaking. 



Legislative History: 

Joint hearings on **regulatory negotiation" were held in July 
1980 by the Senate's Select Committee on Small Business and 
Committee on Governmental Affairs. Legislation was introduced 
in September 1980 '*to create a pilot program to encourage . . . 
the formation of regulatory negotiation commissions, comprised of 
representatives of business, public interest organizations, labor. 
State and local officials, and other interested persons, for the 
purpose of making recommendations to Federal agencies on 
regulatory policy." (H.R. 8240, 96th Congress) Other bills to 
establish a statutory framework for negotiated rulemaking were 
introduced in each subsequent Congress throughout the 1980s. 

The first negotiated rulemaking bill to be acted upon was S. 
1504, introduced by Senator Carl Levin in the 100th Congress. 
The Senate Conunittee on Governmental Affairs held hearings on 
May 13, 1988, and the Senate passed the bill on September 30, 
1988 (134 Cong. Rec. S 13760, September 30, 1988; see also the 
report of the Senate Conunittee on Governmental Affairs, 100th 
Congress, 2d Session, S. Rep. No. 100-547). In the House, the 
Judiciary Subcommittee on Administrative Law and Governmental 
Relations held a hearing on August 10, 1988, on a companion bill, 
H.R. 3052, introduced by Representative Donald Pease. No 
further action was taken. 

In the 101st Congress, identical bills, S. 303 and H.R. 743, 
were introduced on January 31, 1989 (135 Cong. Rec. S 862 and 
H 144, January 31, 1989). The Senate Conunittee on 
Governmental Affairs reported out S. 303 on July 13, 1989, and 
the Senate passed it on August 3, 1989 (see 135 Cong. Rec. S 
10060, August 3, 1989; see also the report of the Senate 
Committee on Governmental Affairs, 101st Congress, 1st Session, 
S. Rep. No. 101-97). 
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The House Subcommittee held a hearing on H.R. 743 on May 
3, 1989, and on February 7, 1990, reported out the bill with 
amendments. The Committee on the Judiciary passed the bill on 
March 28, and the House passed it on May 1 (136 Cong. Rec. H 
1852, May 1, 1990; see also the report of the House Committee on 
the Judiciary, 101st Congress, 2d Session, H. Rep. No. 101-461). 
The Senate amended the bill further and passed S. 303 again on 
October 4 (136 Cong. Rec. S 14580, October 4, 1990). The 
House accepted the Senate amendments, voting final passage on 
October 22 (136 Cong. Rec. H 10966, Oaober 22, 1990). The 
bill was signed by President Bush on November 29, 1990. 

During the period of congressional consideration of the 
Negotiated Rulemaking Act, Congress passed three other pieces of 
legislation that mandated use of negotiated rulemaking: the Carl 
D. Perkins Vocational and Applied Technology Education Act 
Amendments (Pub. L. No, 101-392), the Hawkms-Stafford 
Elementary and Secondary School Improvements Amendments 
(Pub. L. No. 100-297), and the Price- Anderson Amendments Act 
of 1988 (Pub. L. No. 100-408), Each of these laws provided 
specific and widely differing procedures for negotiating rules. In 
the future, the Negotiated Rulemaking Act may serve as a common 
reference whenever Congress wants to use reg-neg in other 
legislation, replacing this ad hoc approach. 



Significant Case Law: 

EPA's final rule on asbestos-containing materials in schools was 
the first reg-neg rule to be challenged in court. The suit was 
brought by the Safe Buildings Alliance, a group representing 
former manufacturers of asbestos building products that are now 
illegal. Plaintiffs in the lawsuit claimed that the rule would 
encourage unnecessary removal of materials from buildings and 
would result in a chaotic situation. They sought a more objective 
standard-based on air monitoring, for example-rather than the 
professional judgment called for under EPA's rule. The Safe 
Buildings Alliance had been represented on the negotiating 
conmiittee. Several other parties who were represented on the 
negotiating committee intervened in support of the final rule as 
published. These included the National Education Association, the 
American Association of School Administrators, and a group of 
state attorneys general. 



■ 
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In May 1988, the rule was upheld by the U.S. Court of Appeals 
for the D.C. Circuit, Safe Buildings Alliance v. EPA, 846 F.2d 79 
(D.C. Cir. 1988). The court determined that EPA*s regulation 
embodied a reasonable interpretation of the requirements of the 
Asbestos Hazard Emergency Response Act of 1986, Pub. L. No. 
99-519, 15 U.S.C. §§2641-54. Neither the appeal nor the court's 
decision referred to the negotiation procedure that was followed. 
EPA's underground injection rule, based in part on negotiated 
rulemaking, was also challenged and essentially upheld by the 
D.C. Circuit, Natural Resources Defense Council v. EPA, 907 
F.2d 1146 (D.C. Cir. 1990). 



Source Note: 

In 1990 the Administrative Conference of the United States 
published the Negotiated Rulemaking Sourcebook, a stq)-by-step 
guide to the conduct of negotiated rulemaking proceedings. The 
volume contains a discussion of when and how to use the 
procedure, along with sample notices and other documents that 
may be needed by an agency using the process. Numerous articles, 
bofli analytical and practical, are reprinted in the Sourcebook, 
including the Barter and Perritt reports to the Conference that 
furnished the research background for Conference 
Recommendations 82-4 and 85-5. An extensive bibliography is 
also included. 
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Administrative Adjudication 

Definition The Administrative Procedure Act (APA) divides all agency activity into two 
categories: adjudication and rulemaking. Each has its own procedural requirements. Adjudication 
typically involves the determination of specific facts and the resolution of individual controversies. 
The process for granting, denying or suspending individual licenses or permits; imposing civil fines or 
other sanctions; or issuing or refusing to issue social welfare benefits, are examples of adjudication. 

Tvpes of Adjudication Adjudication may be mformal or formal. Unless a specific statute (other 
than the APA) requires that an adjudication be conducted through formal procedures, the adjudication 
is informal. Approximately 90 percent of government adjudications are made through informal 
procedures. Most of the adjudication requirements contained in the APA are not applicable to informal 
adjudication. Nevertheless, the courts have required that, when conducting an informal adjudication, 
an agency must adhere to some minimum procedures in order to ensure compliance with basic "due 
process" standards of fairness. Specific procedures vary from agency to agency but must include some 
provision for notice to affected parties of an agency's proposed action, an opportunity for those parties 
to respond, and a statement by the agency of the reasons for its action. 

Who May Participate Many adjudications, particularly informal adjudications, involve only those 
who ask an agency to take some type of action. But it is not uncommon for members of the public or 
groups likely to be affected by an agency's decision to participate m agency adjudications, particularly 
formal adjudications. Individuals or organized groups, for example, may participate in a permit 
proceeding to oppose an application if they believe that issuance of the permit will result in 
environmental damage to their community. A company's competitors may oppose a license request. 
In some cases, a staff component of the agency will also participate in the adjudication. The staff may 
act as prosecutor in an enforcement case or represent the interest of the general public in other 
categories of cases. 

Formal Procedures The procedural requirements for formal hearings are set out in sections 554, 
566 and 557 of the Administrative Procedure Act and formal adjudications resemble non-jury judicial 
trial and appellate proceedings. Parties are entitled to notice of the legal and factual issues in 
controversy. In fixing the time and place for hearings, an agency must give due regard to the 
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convenience of the parties or their representatives. Participants have a right to be represented by a 
lawyer, introduce direct and rebuttal evidence, and cross examine witnesses. They are entitled to a 
decision based exclusively on a formal, public record, which includes the testimony and exhibits and 
all other documents. Participants in a hearing have a right to obtain relevant information in the hands 
of other parties, including the agency itself, either through a voluntary exchange of information or by 
compulsory process, such as issuance of subpoenas. 

Separation of Functions The Administrative Procedure Act permits the combmation of 
investigatory or prosecutorial and decisional authority within the same agency. The U.S. Supreme 
Court has ruled that this concentration of functions does not violate recognized principles of due 
process. Agencies nevertheless achieve a separation of functions through internal division of 
responsibility withm the agency that insulates those employees who are part of the decisional process 
from those who enforce or litigate. 

Administrative Law Judges The APA places ultimate decisional responsibility with the head of 
the agency, who is usually an individual or board or commission appointed by the President with the 
approval of the U.S. Senate. But the APA also created a special category of independent fact-finders - 
called administrative law judges — who preside over most agency hearings, hear the evidence 
personally, and issue decisions - called initial or recommended decisions — similar to those issued by 
trial judges. 

Administrative law judges are civil servants who are employed by the individual agencies. 
However, the APA protects their decisional independence in several ways. Administrative law judges 
must go through a qualification process that is administered by a separate personnel agency of the U.S. 
government, not by any potential employing agency. Although individual agencies hire administrative 
law judges, they may hire only those individuals who have satisfied the prescribed requirements and 
are listed by the personnel agency on a register of qualified candidates. Once appointed, the pay of 
administrative law judges is set by the personnel agency, not the employing agency, and administrative 
law judges may be removed from office only after a hearing held before an independent administrative 
tribunal. Administrative law judges may not work for or be supervised by any member of the agency's 
enforcement or litigation staff. No party to a hearing may communicate with the administrative law 
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judge except on notice to other parties; there can be no "off-the-record" or secret efforts to influence 
the outcome of a case. There are approximately 1200 administrative law judges in the U.S. 
government who receive salaries comparable to other senior career civil servants. 

Initial or Recommended Decisions The administrative law judge will render an initial decision or 
recommend a decision at the close of a hearmg and must explain the disposition of all critical issues of 
fact, law or policy. Decisions must s^ply pertinent statutes and regulations to the facts of the case. 
Most initial or reconmiended decisions are in writing. Initial decisions become effective as the 
agency's decision unless a party seeks review by the agency or the agency, on its own initiative, 
decides to review the initial decision. As a practical matter, agencies rarely review initial decisions in 
the absence of a request from an affected party. Recommended decisions are automatically reviewed 
by the agency. 

Apencv Review of the Initial or Recommended Decision Section 557(b) of the APA provides that 
an agency has all the powers when reviewmg an initial or reconmiended decision that it would have in 
making the decision in the first instance. Agencies, for example, may make their own, independent 
factual findings. However, agencies most often confine their review to important legal or policy 
issues. In reaching a decision, an agency is required by section 557(c) of the APA to carefully 
evaluate the initial or recommended decision issued by the presiding administrative law judge and 
explain its ruling on all critical issues of fact, law or policy. 

Alternatives to Adjudication Because formal hearings can be time-consuming and expensive, 
agencies employ various techniques to encourage parties to resolve disputes by consent. Section 554(c) 
of the APA specifically provides that parties may propose settlement of a controversy and 
section 556(c)C7) and (8) gives the administrative law judge the power to encourage such setdements. 
The parties may agree to use an impartial mediator to facilitate settlement. Some mediators are paid by 
the agencies; others are paid by the private parties; still others are paid jointly by the agency and the 
private parties. 
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Officials of the executive branch talk to members of the public, members of Congress and 
congressional staffs all the time. Such exchanges of views and information are necessary to the proper 
functioning of government and the congressional oversight powers. Problems arise only when 
approaches to executive branch officials are designed to influence the outcome of formal proceedings 
that are required by the APA to be conducted on a public record that must be the exclusive basis for 
decision. 

Ex parte communications are defined in the Administrative Procedure Act as any oral or written 
communication not on the public record with respect to which reasonable prior notice to all parties is 
not given. 5 U.S.C. 551(14). Ex parte communications can flow in two directions: from an 
interested person outside the agency decisionmaker, which is the usual case, 5 U.S.C. (d)(1)(A), or 
from an agency decisionmaker to an interested person outside the agency, 5 U.S.C. 557(d)(1)(B). One 
need not be a party to a proceeding to be considered an "interested person, ** Interested persons 
include anyone, such as members of Congress, with an interest in a proceeding greater than the general 
interest the public as a whole may have. 

A communication is not prohibited, however, unless it is relevant to the merits of the proceeding. 
5 U.S.C. 557(d)(1)(A) and (B). For example, one court has decided that meetings by parties to an 
administrative proceeding with decisional officials to discuss other pending court proceedings or 
general problems in the industry did not bear on the merits of a pending application and were not 
prohibited ex parte contacts. The court characterized these meetings as "at best subtle and indirect 
attempts to influence [agency] officials." Louisiana Ass'n of Independent Producers and Royalty 
Owners v. FERC, 958 F.2d 1101 (D.C. Cir. 1992). Another court has decided that inquiries about 



settlement efforts or the time for filing conmients were not communications related to the merits of a 
case. PATCO v. FLRA, 685 F.2d 547, 565 (D.C. Cir. 1982). Moreover, the APA expressly provides 
that requests for status information are not ex parte communications. But if a status request is, in 
effect, an indirect or subtle effort to influence the substantive outcome of a proceeding, it constitutes an 
impermissible ex parte communication. PATCO v. FLRA,Jd. at 563 (D.C. Cir, 1982). 

Agency regulations typically determine when any ex parte prohibitions attach, except that the 
APA requires that they must apply no later than the time at which a proceedings is noticed for hearing. 
5 U.S.C. 557(d)(E). 

The usual APA remedy for violations of the ex parte communication prohibition is publication of 
the prohibited information in the record, where it is available for public scrutiny and rebuttal. 5 
U.S.C. 557(d)(1)(C). In egregious cases a party's claim or application may be denied for violation of 
the ex parte prohibition. 5 U.S.C. 557(d)(1)(D). 

Individual members of Congress and congressional committees plainly have considerable influence 
over regulatory bodies they supervise and the issue of congressional interference with administrative 
decision-making can arise. In a leading case, Pillsbury Company v. FTC, 354 F. 2d 952 (5th Cir 
1966), the court overturned an agency decision that it believed was unduly influenced by a 
congressional investigation. In the court's words: 

[W]hen ... [a Congressional] investigation focuses directly and substantially 
upon the mental decisional processes of a Commission in a case which is pending 
before it. Congress is no longer intervening in the agency's legislative function, but 
rather, in its judicial function. At this latter point, we become concerned with the 
right of private litigants to a fair trial and, equally important, with their right to the 
appearance of impartiality, which cannot be maintained unless those who exercise the 
judicial function are free from powerful external influences. [Emphasis in original] 

The prohibitions against ex parte communications apply by their terms only to proceedings such 
as formal adjudications, required by statute to be determined on a record after an opportunity for an 
agency hearing. See 5 U.S.C. 553(c) and 5 U.S.C. 554(a). 



The APA places no restrictions on ex parte communications made in informal rulemaking. 
Indeed, the notions of "parties" and "off-the-record" contacts do not really apply in informal 
rulemaking because participation in informal rulemaking is not limited to named parties, and the 
agency decision, much like the drafting of legislation, need not be based exclusively on a record 
produced during the rulemaking proceeding. 

Agencies nevertheless take various approaches when handling non-record conmiunications in 
rulemaking situations, and the independent regulatory agencies appear to have the most restrictive 
policies regarding such contacts. For example, the Federal Trade Commission is required by the 1980 
amendments to the FTC Act to place a verbatim record or summary of ex parte contacts in the 
rulemaking record. 15 U.S.C. 57a(j). At the Consumer Product Safety Commission, notice must be 
given of virtually all meetings between agency employees and outside persons, the public may attend 
any meeting, and summaries are kept of all meetings and telephone conversations between agency 
employees and interested persons. The Department of Agriculture requires all timely written 
submissions made after publication of a notice of proposed rulemaking to be made available for public 
inspection, unless the submitter has requested confidentiality and a determination is made that the 
records can be withheld under the Freedom of Information Act. If they cannot be withheld, the 
submitter is given an opportunity to withdraw the submission. It is the agency's policy to avoid ex 
parte communications during the rulemaking process; if they do occur, the agency official is to draft a 
memorandum detailing the communication for inclusion in the rulemaking record. 
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Mediation: A Primer for Federal Agencies 
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Thomas R. Colosi and Christopher B. Colosi* 



Managing Conflict with Mediation 

A government contraa is in dispute ... An employee files a sex 
discrimination complaint against her supervisor ... A disagreement 
arises with a grantee over grant expenditures or compliance with statu- 
tory mandates . . . Parties to an agency enforcement proceeding fail to 
agree on a mutually acceptable settlement . . , 

Frustration, distrust, and anger are rising . . . Antagonistic 
positions are taken and summarily rejected . . . Negotiations break down 
or, worse, do not even begin due to internal confusion or dissension . . . 
Time and energy are diverted from agency priorities, and productivity is 

lost . o o 



'beyond cutting costs, ... for many disputes various 
alternatives offer the possibility of producing better 
results than do trials • . . [S]ome managers are recogniz- 
ing that they can apply their own business knowledge 
and creativity to developing solutions better suited to 
their needs than courts and lawyers alone could devise." 
Linda R. Singer, Settling Disputes: 
Conflict Resolution in Business, 
Families, and the Legal System. 



These problems arc familiar to federal managers. One altema- 
tive to continued conflict is mediated negotiation, or mediation. In 
mediation the parties rcsolve the dispute, instead of turning it over to 
fonnal court or agency proceedings with the concomitant cost, delay, and 
loss of control over the rcsult. 



*The authors appreciate the encouragement and assistance of Charles Pou and Ren6e 
Bamow of the Administrative Conference and Tom Panettof the Department of Health 
and Human Services during the preparation of this primer. In addition, we woiild like 
to acknowledge the timely contributions of Neil Kaufman and Sandra Shapiro of 
DHHS. 



What Is Mediation? 

In mediation, a trained, impartial third party helps two or more 
parties negotiate to resolve their dispute. Mediation emphasizes problem 
solving, rather than gearing up forprotracted adversary proceedings. The 
mediator works to gain the trust of the disputing parties, has no stake in 
the outcome, is not a judge (unlike in arbitration or court proceedings), 
and has no power to make decisions. Mediators often use their knowl- 
edge of negotiation and consensus-building processes and their persua- 
sion skills to help the parties see negotiating strategies that will allow 
them to reach their respective objectives. 

Unless mandated by a court, mediation is a voluntary, informal 
process. Rules of evidence do not apply. Testimony is not taken. 
Witnesses are neither sworn nor used to support or defend positions. 
Interrogatories, depositions, and transcripts are not required. Even in 
court-mandated mediation, parties cannot be forced to reach agreement 

Mediation is one of several nonbinding alternative dispute 
resolution options. (See "Mediation and * ADR*, " page 4.) 



"A host of new cases have flooded the courts. A large 
part of all the litigation in the courts is an exercise in 
futility and frustration. These protracted cases not only 
deny parties the benefits of a speedy resolution of their 
conflicts, but also enlarge the cases, tensions and delays 
facing all other litigants waiting hi line* The anomaly is 
that there are better ways of doing it^' 

Warren E Burger, Former Chief 
Justice, United States Supreme Court 



How Can Mediation Help? 

Managers benefit from mediation in several ways: they save 
money, they make more efficient use of their resources, and they 
preserve the integrity of ongoing woric relationships. Because managers 
who reach agreement through mediation retain control of the dispute's 
outcome, the result is more likely to meet their needs than would be a 
decision imposed from the outside. Mediation gives managers the 



opportunity to craft more creative solutions than might be available from 
an administrative law judge or other outside decisionmaker, or even than 
the parties might develop on their own. Because those closest to the 
substance of the problem have designed their own settlement, the parties 
are far more likely to abide by it. 

The govemment manager who uses mediation can take charge of 
the process of resolving disputes. By planning and carrying out a 
settlement strategy, he or she can avoid having a dispute get swept up in 
costly, time-consuming adjudication. An executive can employ 
mediation's flexible structure to manage, negotiate, weigh technical data, 
and make decisions — ^rather than see a conflict fester into something 
worse or call in the lawyers to take over. This can improve both the 
quality and the efficiency of agency activities. 

True, some managers tend to do the opposite. Invoking formal 
processes for sticky problems may sometimes appear to be the simplest 
or safest course for managers in some large organizations. It is, however, 
seldom the most cost-effective way to reach program decisicHis or resolve 
specific conflicts once and for all, especially from the perspective of the 
agency as a whole. 

Also, it may be tempting to pass a dispute on to the next manager. 
It is true that agency managers cannot always effect binding settlements 
wholly on their own authority. However, a manager can often generate 
an internal consensus for workable solutions before entering negotiations 
(perhaps using Ms or her own mediation skills), and then keep superiors 
apprised as discussions proceed. Sometimes it may even be preferable 
for the manager to delegate the negotiating task, while retaining ratifica- 
tion authority. In any case, a manager can, and should, address these 
kinds of issues as a matter of course in deciding how to deal with any 
problem. 



'Tritigation paralyzes people. It makes them enemies. It 
pits them not only against each other, but against the 
other's employed combatant. Often disputants lose 
control of the situation, finding themselves virtually 
powerless. They attach allegiance to their lawyer rather 
than to the fading recollection of a perhaps once worth- 
while relationship." 

Jack Etheridge. "Mending Fences," 

Triai 1985, 



Mediation and ^^ADR" 

All^niative means of dispute r^olutioniiKdude a v?rica^ 
I^rocessesitodtemplidi^bcecmati 
of adjudicative or advetsjuiai means of solving prcWen^. 
tncluded withmthe c<:mtext of ADR aie a varieQr of jBamis, 
imiging from consensual dedsion-making {echniqueS:^)ilce 
me<fiation,tobiiiding aitritiatictou Many of thesepioce&ste 
involve some foim of as^sted negotiation rel^dng in laig^ 
paitonmedialionsldlls* Othercommon ADR processes 
include: 

D Mfnltrlal. In a stmctuied negotiation proee^ 
duie, disputants make their cases in informal, 
hi^y abl^reviated presentations to key deci- 
sionmakers from each party with auflioiity to 
setfle. 

a Early Neutral Evaluation* A neutral 

factfinder^ often witfi substantive expertise^ 
heai^ informal piesentations and offers the 
parties a nonbinding evaluation of tticir cases' 
strengths and weaknesses* . 

a Settlement Judge^ A judge— other than fts^ \y 
presiding judge— meets widi the parties ^p^uUly 
and separately « acting as a mediator or neutral 
evaluator. 

O Negotiated Rulemaking, In amxilti-parQ^ 
process, an ag»cy and representatives 
of affected interests come together wiOi the aid 
of a mediator to negotiate the text of a 
proposed regulation, 

O Ombudsman* An individual is authorized to 
investigate grievances and recommend 
resolutions. 

a Arbitration. Aneutral third party, often 

selected by the disputants, deddes the submit- 
ted issues after hearing evidence and argument 



When to Use Mediation 

By recognizing those disputes that arc appropriate for mediation, 
a manager can better achieve program goals. Mediation is an option in 
any dispute where a negotiated solution is an acceptable outcome. This 
includes conflicts within or between agencies, as well as with regulated 
parties, states, contiaaors, and other private persons. In deciding 
whether to mediate, managers should first consider their options (e.g., an 
uncomfortable open conflia, a decision imposed from the outside, 
continuing antagonism that distracts agency personnel from their priority 
assignments) and assess the risks associated with each alternative. 

Mediation is potentially useful in those situations where: 

a Multiple issues have to be resolved 

D There is no need to establish precedent and 

there is no single "right" solution that is 

required 
a Tensions, emotions, or transaction costs are 

running high 
□ Commimication between the parties has broken 

down 
a Time is a major factor 
n Failure to agree does not cleariy benefit one or 

more parties 
n Issues are complex and individual parties have 

an interest in maintaining confidentiality with 

respect to key issues 
O The parties want or need to maintain some 

ongoing relationship. 



Conversely, the need to focus public attention or set an example may 
mean that occasionally an agency must resort to public hearing, formal 
opinions, and even judicial review. 

Managers can obtain maximum results from mediation when it 
is used eariy in the dispute, before the positions of the parties have 
hardened. When used in a formal proceeding, mediation may occur 
before, during, or after discovery. In some federal courts, mediation may 
be required for certain cases . More often, it is employed at the suggestion 
of a party or the presiding judge. 



ADR Principles for Managers 


"Xaspttte j^oMon Is management , , , . These general 


guidelines piov^e a Ihmewoiic wktun wMdi to dKX)se 


ADRproceditBes; ' '.: ; 


1. 


Std^t to Iceep decUions «$ close to <he hantls of . 




titemana^er^dedaonmaker and substantive . ". 




. ^pertaspos^We. . . 


2. 


Sedknot oniy the raticNaaibut the seasonable. 


3, 


Seat to '*omoa4" not t^lace, the legal system. 


4, 


Antidpate and act to prevent. 


5, 


BitpHcltly assessthe alternatives to using ADR 




and negotladcBi fonims. 


6. 


TWnkof dispute j^soluaon as a creative 




process. 


7. 


Rather than ignore than,i?isibty isoljUe 




extrranes. 


8. 


Negotiate and solve problems by satislpig 




Inleiests, rather than capitulating to positions. 


9. 


Seek psychological and procedural, as wen as 




substantive* satisfactioafnm solutions. 


la 


De^gn ADR procedures to address the causes 




ot dilutes. 


11. 


Try to separate personal egos Jiom the issues In 




dispute. 
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Coni^der both short- and long-term goals and 




objectivesin dedtfing on dilute resolution 




procedures and desired outcomes " 




CSuistc^ber MooK! and JetXMne XlksIIi 




fimo^. The Executive Seminar &n 




Alternative DisjAiutResotittUm {ADR} 




Pwcedures: The IT.S, Corps o/ 




Engineers. 



How Mediation Works 

Usually mediation is a flexible process, with the role of the 
mediator varying depending on the stage of the process, the issues 
involved, and the needs and expectations of the parties. Managers should 
generally expect a mediator to guide the negotiations and to further 



communication between the parties by seeking to create sufficient 
understanding and trust to pemiit successful negotiation. In cases wheie 
issues are cleariy defined and the parties arc eager to settie the dispute, 
the mediator may only need to help them communicate. Where anger and 
distrust exist, issues are complex, communication is impaired, or 
conflicts are longstanding, the mediator may take a more active role 
in helping the parties negotiate. 

An effective mediator will try to ensure that the relevant parties 
to the dispute are all represented at the table. To help the parties reach an 
acceptable agreement, the mediator must understand the expectations of 
those parties and of bosses, constituents, clients, reviewers, or others 
who must ratify decisions. 

Often, the mediator will meet separately with each party. This 
generally affords a better understanding of the parties' situations, since 
they are likely to speak more freely in private with confidentiality 
protected. (See "Is Mediation Confidential?. '* page 1 2.) As the parties * 
trust in the process grows, the mediator can ask questions, that will help 
the parties assess the merits of their positions, probe to learn participants ' 
realistic alternatives to settling, suggest potential settiement options, 
float trial balloons, and converse in an atmosphere free of name calling 
and posturing. 

In talking to the parties separately, the mediator is more than 
merely a messenger shuttling between disputants. The mediator operates 
much like an interpreter, easing communication between people who do 
not speak a common language. By listening carefully and shaping 
messages in order to transmit the views of persons with vasfly different 
views and styles of persuasion, a mediator helps parties make their cases 
in the most convincing way. For example, a good mediator will listen to 
a message that is not being "heard'* by the other party and, without 
changing the intent, communicate it in a marmer that the other party 
understands as a positive suggestion and perceives to be morc accept- 
able-^ other words, rcducing "heaf while increasing "light", 

A key role of the mediator is demonstratiing to the parties that the 
critical issue is less who is right or wrong than how they can woric together 
toreachagreements thatmeettheir needs withoutnecessarilyconforming 
slavishly to their original positions. The mediator often helps the parties 
agree on realistic, objective standards (appraisals, precedents, or method- 
ologies) by which to judge the merits of their claims. He or she can help 
the parties devise structures for reaching closure in the instant dispute, or 
future ones. If asked to do so, the mediator can even preview how an AU 
or other judge might view the strengths and weaknesses of their 
positions. Such a well-timed dose of objectivity by an "agent of 
reality" may be just what the parties need to bridge die gap. 



Depending on the nature of the dispute, the number of parties 
involved, their expectations, and the complexity of the issues, mediation 
might be completed in one meeting, or might involve several extending 
over weeks or even months. In-person meetings often are supplemented 
by telephone conference calls. 



^^Outside mediators enter disputes for a very specific 
reason: to fill a trust vacuum that exists when an 
impasse is reached among and within the parties. The 
mediator helps the negotiators create an environment 
where it is safe to trust the other party.*' 

Dennis J.D. Sandole and Ingrid 
Sandole-Staroste, eds.. Conflict 
Management and Problem Solving: 
Interpersonal to International 
Applications. 



Phases of the Mediation Process 

The mediation process includes several different phases. Ac- 
cording to one model, there arc three: an introductory one, a problem 
solving phase, and closure. These may be clear and distinct, but more 
often they overlap. 

□ Introductory Phase. E)uring this phase the mediator tries 
to develop an atmosphere of reasonableness and to engender the parties' 
trust in the mediator and in their ability to work together. While the 
mediator may suggest ground rules for parties' participation and behav- 
ior, they must be agreed to by the parties themselves. These rules may 
range from simple matters of etiquette (e.g., ensuring that only one 
person speaks at a time) to, in some cases, detailed protocols about such 
matters as the scope, agenda, and order of the negotiation, the use and 
timing of private meetings, and the way in which the negotiating group 
will respond to media or other inquiries. This phase often begins with the 
parties agreeing to a general timetable for the mediation, and it includes 
a joint session in which the parties explain their views of the case and how 
they would like to see it resolved. A skilled mediator may use these (and 
later) sessions to allow parties to **let off steam" before moving on to more 
productive talks. 

n Problem Solving. The primary goals of this phase are to 
continue building trust, educate each participant about the dispute from 
the other party's perspective, and generate and evaluate possible solu- 
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tions. During this phase, the mediator often explores hypothetical 
solutions separately with each side, helping the parties generate alterna- 
tives without revealing confidential infoimation. He or she will seek to 
stimulate momentum to settle, build on areas of agreement, narrow 
differences, and help parties explore in detail the most promising 
options. 

□ Closure. This phase's primary objective, as the name 
implies, is to conclude the mediated negotiation. If all parties reach 
agreement, the mediator may help them draft a document spelling out its 
terms. The agreement might include paragraphs on its enforcement or 
on settling fixture related disputes. As needed, these agreements are 
then reviewed by appropriate ratifiers before being signed. 



^^ediation is the best dispute resolution technique that 
we know • « • Mediation is done by the parties themselves 
. . . Mediators should not arrive at what they think is 
right, but at what they think the parties will accept.*' 

Anthony Sinicropi. President, National 
Academy of Arbitrators, 1991-92 



Even when mediation does not end in a written agreement 
resolving all of die issues, the process still can be usefuL Mediation can 
help to eliminate points in dispute, and parties generally come away with 
a better understanding of the issues and options for resolving them. 



Federal Government Mediation 

Federal district courts, and even some appellate courts, have 
begun to take advantage of mediation's capacity to resolve disputes less 
formally and less expensively than litigation. The U.S. District Court for 
the District of Columbia began a mediatioh program in 1989 that has 
handled scores of agency cases. Many other federal courts — encouraged 
by the recent Civil Justice Refonn Aa — ^have begun similar programs. 
TTie Administrative Dispute Resolution Act, a 1991 Executive Order 
(No. 12778), and subsequent Department of Justice guidelines encour- 
aging government litigators to employ mediation and similar ADR 
methods have reinforced this trend. 



These mandates have also begun to have a significant effect at 
the federal administrative level, where agencies and other parties to 
hundreds of contentious cases have employed mediation successfully. 
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The Department of Labor has established a pilot program for 
mediating disputes stemming from its varied responsibilities to enforce 
woricplace safety, wage and hour standards, and other worker protection 
laws. The Department of Health and Human Services Departmental 
Appeals Board offers staff mediators to help resolve enforcement and 
costdisallowance cases pendingbef ore it The Department ofEducation's 
Office of Administrative Law Judges also offers mediation for grant 
disputes. The Federal Deposit Insurance Corporation and the Resolution 
Trust Corporation use outside mediators and their own trained in-house 



10 



mediators to resolve claims against and among failed financial institu- 
tions. The Fanners Home Administration routinely participates in 
mediation of farmer-lender disputes in many states in an effort to head off 
foreclosures. Recent regulations promulgated by the Equal Employment 
Opportunity Commission for resolving federal agency EEO complaints 
offer incentives for using mediation and similarprocesses. The Environ- 
mental Protection Agency has used mediation to settle enforcement 
disputes under Superfund and other programs. These are some, but by 
no means all, of the rapidly increasing examples of ADR use by the 
government. 



Preparing for Mediation 

Parties entering into mediation should prepare in advance. Each 
party should assess its own interests, wants, needs, and expectations 
before sitting down at the table. This will help them better to imderstand 
their own cases and corrmiunicate with the mediator and other parties. It 
is also useful to assess opponents* interests and expectations in some 
detail. 

In mediation, as in any negotiation, the people at the table will 
not always have final decisional authority. Especially in public disputes, 
they may represent others who must ratify any agreement To ease the 
ratification process and maintain an atmosphere of good faith, it is 
important that parties to a mediation apprise other parties of any limits 
on their decisiormiaking authority and keep their ratifiers informed about 
the status of negotiations. Good cotrmiunication with one*s ratifiers 
during the mediation process reduces the risk of their rejecting (or 
dragging their heels in carrying out) a sound agreement negotiated in 
good faith. Adequate time for consultation should be factored into any 
timetable for mediation. 



Finding a Mediator 

A manager using mediation needs to be able to locate and select 
a mediator who will be acceptable to all parties. Several agencies employ 
trained mediators on their own staffs and may make them available to 
other agencies. Others contract for these services, often with highly 
skilled professionals who have considerable training and experience that 
can prove invaluable in difficult cases. In many instances — especially in 
court-annexed and community-based programs involving more routine 
cases — ^mediators may be volunteers. Among factors a manager may 
wish to take into account in evaluating a potential neutral are experience 
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in the mediation process, subject expertise, geographic service area, 
training, occupation, degrees, references, fees, and the views of parties in 
other proceedings concerning the mediator's performance. 

The Administrative Conference maintains a roster of neutrals, 
including mediators, available to assist in resolving agency disputes. 
FMCS and a few other agencies have in-house mediators who can be 
made available to federal managers. An increasing number of federal 
personnel are trained to mediate, and some may be available to managers 
in their own or another agency. There are numerous private sources. 
Federal statutes have given some of these sources, such as the American 
Arbitration Association, roles in aiding specific agency uses of ADR 
methods. 



Is Mediation Confldential? 

Mediation can make it safe for parties to raise sensitive issues and 
creative ideas, but many of its benefits can be achieved only if commu- 
nications are confidential. The Administrative Dispute Resolution Act 
seeks to ensure appropriate protection of parties' and mediators' commu- 
nications and to balance the opeimess required for legitimacy with the 
security that is necessary if some sensitive negotiations are to yield 
agreement Unless the parties and the mediator agree otherwise, the Aa 
generally prohibits disclosure or introduction into evidence of settlement 
communications. There are a few narrow exceptions for extraordinary 
cases. Dispute resolution communications are confidential and may not 
be disclosed either by the parties or by a neutral unless: 

□ All parties to the dispute resolution proceeding and 
the neutral agree in writing 

□ The communication has already been made public 

n The communication is required by statute to be made 
public, or 

□ A court determines that such testimony or disclosure 
is necessary to - 

O Prevent a manifest injustice, 
O Help establish a violation of the law, or 
O Prevent harm to the public health or safety. 
The harm or injustice must be of sufficient magni- 
tude in the particular case to outweigh the integrity 
of dispute resolution proceedings in general by 
reducing the confidence of parties in future cases 
that their communications will remain confidential. 
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In addition, parties may disclose such a communication if: 

□ The communication was prepared by the party 
seeking disclosure, 

n The communication is relevant to detennining the 
existence or meaning of an agreement or award that 
resulted from the dispute resolution proceeding or to 
the enforcement of such an agreement or award, or 

n The communication was provided to or was available 
to all parties to Uie dispute resolution proceeding. 

Although the Act does not specifically exempt settlement com- 
munications from disclosure under the Freedom of Information Act, the 
Department of Justice has stated its position that any document protected 
under the Administrative Dispute Resolution Act is protected from 
disclosure under FOIA. The Act's confidentiality provisions do not 
affect the level of documentation that would ordinarily be prepared to 
justify a negotiated agreement. 



Conclusion 

Government agencies should make decisions and conduct their 
business in ways that achieve their missions in an efficient, timely 
manner. Mediation is a tool that can help agency managers expedite 
negotiation, narrow issues in dispute, resolve disputes at an early stage, 
promote "measured" advocacy, preserve rclatiaiships, and produce 
satisfying resolutions by expanding the range of possible solutions. By 
providing managers and other parties a structured, more positive 
environment in which to discuss their differences, mediation helps 
increase mutual understanding of each other's concerns, interests, 
misconceptions, emotions, and unsatisfied expectations. 

The Administrative Dispute Resolution Act provides authority 
and encouragement for federal agencies to join the private sector and the 
courts in using mediation to improve operations and better serve the 
public. If agencies respond, all will benefit. 



'There is one thing stronger than all the armies in the 
world: and that is an idea whose time has come." 

Victor Hugo 
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What is ADR? 

ADR (or "alternative dispute resolution") is a collective name for a number of joint problem-solving processes 
used in lieu of formal, adversarial methods for resolving conflict These processes usually involve use of a neutral 
third party who (except in art>itration) works with the parties to help them find mutually acceptable solutions. The 
various ADR methods can be viewed as points alon^ a continuum, ran^in^ from processes over which the parties 
have the most control (e.^., mediation, conciliation) to processes over which they have the least control (e.^., 
binding arbitration). Here are some ADR methods: 



Cohclliatlon is the attempt by a neutral third party to reduce tensions and improve communications 
amon^ the parties in an effort to get them to agree on a process for resolving their dispute. 

Mediation involves using a trained neutral third party to help disputants negotiate a mutually agreeable 
settlement The mediator has no independent authority and does not render a decision; any decision must be 
reached by the parties themselves. 

Neutral evaluation (or "early neutral evaluation") involves using a neutral factfinder, usually with 
substantive expertise, to evaluate the relative merits of the parties' cases. This process usually involves an 
informal presentation to the neutral of the highlights of parties' positions. The neutral provides a nonbinding 
evaluation that can give the parties a more objective assessment of their positions, thereby increasing the 
chances that further negotiations will be productive. 

Settlement Judge describes a neutral, generally a judge other than the presiding one, who serves as a 
mediator or neutral evaluator in a case pending before an agency tribunal. The settlement judge may give an 
informal advisory opinion. If settlement is not reached, the case will continue before the presiding judge, who 
will ultimately make a decisioa 

MinKrial is a structured settlement process in which each side presents a highly abbreviated summary of 
its case before senior representatives of each party, who are authorized to settle the case. Following the 
presentations, the officials seek to negotiate a settlement A neutral adviser sometimes presides over the 
proceeding, and can mediate or render an advisory opinion if asked to do so. 

Arbitration is like adjudication in that a neutral third party is empowered to decide disputed issues after 
hearing evidence and arguments from the parties. The arbitrator's decision may be binding on the parties either 
through agreement or operation of law, or it may be nonbinding or advisory. Arbitration may be voluntary fi.e.. 
where the parties agree to use it), or it may be mandatory and the exclusive means available for handling certain 
disputes. 

Negotiated rulemaking (or regulatory negotiation) is an alternative to traditional procedures for drafting 
proposed regulations that brings together representatives of the agency and the various affected interest groups 
to negotiate the text of a proposed rule. It supplements the normal steps in agency rulemaking. 

Ombudsman describes a grievance-handling official who investigates citizens* complaints against 
administrative agencies. Depending on the outcome of the investigation, the ombudsman may recommend 
relief or persuade the complainant that the government acted proper\y. When an investigation indicates the 
problem results from a system failure, the ombudsman may also propose reforms. 

Partnering is a process, increasingly used in contracting, that is designed to avoid disputes. At the start of 
a project, participants seek to identify common goals and interests and establish clear lines of communication. 
The process may involve a joint workshop, managed by a neutral facilitator, to develop a team charter, as well as 
follow-up meetings and evaluation processes. A partnering agreement usually includes a commitment by the 
parties to use ADR to resolve disputes that arise during a project 
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Chapter One 

The Administrative Dispute Resolution Act: 

A Summary 



The ADR Act is a feirly straightforward and 
uncomplicated statute. It does not impose many 
requirements, but it does make explicit federal 
agencies' broad authority to use alternative 
means of dispute resolution. Provisions of the 
Act, summarized below, require agencies to 
undertake certain implementation activities, 
clarify agencies' authority to use ADR, provide 
some confidentiality protection for ADR 
proceedings, authorize agency use of **binding" 
arbitration, and call for sunset of the Act in 
October 1995, 
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L Implementation Requirements 

Among the Act's relatively few 
requirements are Section 3's mandates that each 
agency appoint a "senior oflBcial" as "dispute 
resolution specialist" (DRS) and develop a policy 
addressing the use of ADR in resolving disputes. 
The DRS is intended to act as the agency's point 
person for developing and implementing a policy. 
The policy is to be developed in consultation with 
ACUS and FMCS, and should address the 
potential use of consensus-based methods across 
the whole range of disputes in which the agency 
may be involved.^ The Act also mandates that 



'The Act contains a list of types of disputes to be 
considered, ^\iiich includes 'Tonnal and infonnal 
adjudications; rulemakings; enforcement actions; issuing 
and revoking licenses or permits; contract administration; 
litigation brought by or against the agency; and other 
agency actions." Hie Administrative Procedure Act 



agencies provide training for the dispute 
resolution specialist and other key employees, 
and that each agency review its standard 
agreements for contracts and grants to determine 
whether they can be amended to encourage the 
use of ADR 

11. Agency Authority 

Section 4 of the Act amends the Administrative 
Procedure Act, the basic statute governing 
agencies' decisionmaking processes, to make 
explicit that agencies may use ADR to help 
resolve virtually any dispute in which they are 
involved. Except with respect to using 
arbitration, this is not new authority; agencies 
have always had inherent authority to use 
nonbinding ADR processes to resolve disputes or 
cases. The Act simply clarifies this authority for 
any who may have had doubts. What the Act 
offers that was not previously available is an 
explicit congressional endorsement of ADR, 
some protection of the confidentiality of ADR 
processes, statutory authority to use **binding'* 
arbitration, and practical aids to simplify and 
encourage ADR use. 

The Act has very broad applicability. ADR 
may be used in almost any dispute in which a 
federal agency is involved and the parties agree 
to use it. The Act covers disputes where an 
agency is a party, as well as disputes in which an 
agency serves only as the forum for a dispute 
among non-govemrnent parties. It amends the 
Administrative Procedure Act to make explicit 
that ADR may be used in proceedings under the 
APA, so long as the parties agree. There are a 
few exclusions, the scope of which are somewhat 



defines "agency action" very broadly to include **the whole 
or a part of an agency rule, order, license, sanction, relief, 
or the equivalent or denial thereof, or failure to act." 5 
use §551(13). 
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vague, involving certain types of prohibited 
personnel practices and nonnegotiable labor- 
management issues.* The Act also makes clear 
that its intent is to supplement rather than limit 
other available agency dispute resolution 
techniques. 

The Act defines "alternative means of 
dispute resolution" very broadly, to include the 
whole range of processes that use third party 
neutrals to resolve disputes, as well as settlement 
negotiations. "Dispute resolution proceedings" 
are those forms of alternative means of dispute 
resolution in which a neutral is involved.^ 

The Act recognizes that different types of 
ADR processes may be appropriate in different 
types of circumstances and that ADR processes 
are not appropriate in all situations. It contains a 
list of situations where an agency should 
"consider not using" ADR. This provision was 
deliberately drafted so that ADR is never 
prohibited; rather, the Act suggests certain 
contexts where agencies might choose on balance 
not to use it. These situations include those 
where an agency is looking for an authoritative or 
precedent-setting decision, where the agency 
requires absolute uniformity of outcome for 
similar cases, and where cases need to be 
resolved on the public record. The Ust is in the 
conjunctive; thus, the feet that one, or even more, 
of the factors is relevant does not mean that ADR 
absolutely should not be used. This section also 
recognizes that ADR processes, because of their 
inherent flexibility, may often be tailored to 
address and avoid many of these concerns. 

The Act provides that ADR processes must 
be voluntary; all parties must agree to 
participate. Although agreement in advance of a 
dispute is acceptable, no contract or grant award 
may be conditioned on agreement to use ADR to 
resolve disputes arising fi'om the award. 



'Given an agency's inherent authority to use ADR 
processes, the effect of exclusion from the ADR Act means 
mainly that the Act's confidentiality provisions and 
authority to use binding arbitration are not available. For 
further discussion of these exclusions, see infra, at 39-41. 

^See5U.S.C.§571(3),(6). 



Section 4 of the Act, adding 5 U.S.C. § 573, 
provides guidance and procedural assistance to 
agencies for acquiring the services of "neutrals" - 
- the generic term for the individuals who manage 
or preside over most ADR procedures, and who 
are usually key figures in their effective use. 
These include arbitrators, mediators, convenors, 
facilitators, settlement judges, and others, fi'om 
inside or outside the federal government. It 
establishes that neutrals (other than arbitrators) 
serve at the will of the parties. The Act avoids 
highly prescriptive qualifications requirements, 
stating that a neutral may be anyone "'^^iio is 
acceptable to the parties to a dispute resolution 
proceeding." It calls for the Administrative 
Conference to maintain a roster of neutrals, 
develop advisory standards for neutrals, contract 
for neutrals' services on behalf of agencies, and 
develop procedures for expedited acquisition of 
neutrals* services. 

The Act recognizes that existing contracting 
processes often served to impede ADR use by 
limiting agencies' ability to obtain neutrals' 
services expeditiously and efficiently. It gives 
agencies increased flexibility in contracting with 
private neutrals, so that, for example, an agency 
seeking a neutral need not select the lowest 
bidder. The Act also eliminates prohibitions 
against interagency and intergovernmental 
sharing of employees' services relating to ADR, 
and provides explicit authority to accept 
voluntary, uncompensated services in connection 
with ADR. The Act authorizes agencies to enter 
into interagency agreements for the services of 
other agencies' employees as neutrals on a 
reimbursable basis, as well as to use government 
personnel (and nongovernment personnel) on a 
nonreimbursable basis. 

III. Confldentiality 

The Act seeks to balance the need for 
confidentiality, which is critical for sensitive 
negotiations to yield agreement, against the 
openness required for the legitimacy of 
government activity. Although the protection 
from disclosure prescribed by the Act for 
communications in ADR proceedings is not 
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absolute, it is considerably clearer and more 
extensive than would otherwise exist. 

Both the neutral and the parties are bound 
by the Act's confidentiality provisions. The 
neutral may not disclose any information 
provided in confidence; the Act provides narrow 
exceptions where all parties and the neutral 
agree, where the information is already public, 
where a statute requires that the information be 
made public (but the information should come 
fi*om the neutral only if no other person is 
reasonable available to disclose the information), 
or, by court order, where disclosure is necessary 
to prevent manifest injustice, help prevent a 
violation of law, or to prevent harm to pubUc 
safety or health. Simileu* rules ^ply to 
disclosure by parties to the dispute resolution 
proceeding, although they may also disclose 
information where the information is relevant to 
determining the existence or meaning of an 
agreement, or where all the parties to the dispute 
resolution proceeding had access to the 
information. The Act is not intended to prevent 
discovery of information otherwise discoverable. 
Nor does the confidentiality provision act as an 
exemption firom, or an automatic bar to, 
disclosure under the Freedom of Information Act. 

IV. Arbitration 

The General Accounting Office has 
historically held that agencies may not enter into 



binding arbitration without specific statutory 
authority. The ADR Act provides such 
authority, with certain limitations, where all the 
parties consent in writing. Specific provisions 
describe the procedures to be used. The Act 
contains a significant limitation on the efifect of 
an arbitral award, added in response to 
constitutional concerns raised by the Department 
of Justice: the head of an agency has 30 days to 
vacate the award. This authority is non- 
delegable, and the agency head may not be 
advised by any employee involved in 
investigating or prosecuting the arbitrated matter. 
A private party does not have comparable 
authority. If the agency head does vacate an 
award, the agency will not be bound, but it will 
be liable for the attorneys* fees and expenses of 
the private party. 

V. Other Provisions 

The ADR Act also contains a number of 
provisions that amend other laws. It specifically 
authorizes the use of ADR in disputes under the 
Contract Disputes Act, although that amendment 
has raised some ambiguities.^^ It also amends the 
Federal Tort Claims Act and Claims Collection 
Act to authorize the Attorney General to increase 
the settlement authority delegated to agencies. 

The Act contains a sunset provision 
terminating its effect on October 1, 1995." 



*** Proposed revisions to the Act addressing this and 
other concerns are discussed infm, at 38-44. 

^'ihe Federal Acquisition Streamlining Act of 1994, 
Pub. L. 103-355, extends the sunset date for the Act's 
section covering disputes under the Contract Disputes Act 
until October, 1999. 
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Citations: 

5 U.S.C. §§701-706, originally enaaed as Administrative 
Procedure Act §10; significantly amended by Pub. L. No. 94-574, 
90 Stat. 2721; 28 U.S.C. §§1331, 2112, 2341-51. 



Overview: 

APA Provisions. The principal statutory authority governing 
judicial review of agency action is 5 U.S.C. §§701-706, which 
codifies section 10 of the Administrative Procedure Act. (The 
APA*s text may be found in the Appendix to Chapter 1.) Sections 
701-706 constitute a general restatement of the principles of 
judicial review embodied in many statutes and judicial decisions; 
however, they leave the mechanics regarding judicial review to be 
governed by other statutes or court rules. ^ 

Section 701 embodies the basic presumption that judicial review 
is available as long as no statute precludes such relief or the action 
is not one conunitted by law to agency discretion. (Abbott 
Laboratories v, Gardner, 387 U.S. 136, 140 (1967); Gtizens To 
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971)). 
Preliminary or interlocutory actions are ordinarily reviewable only 
on review of the final agency action. (See, e.g.. Association of 
National Advertisers, Inc. v. FTC, 565 F.2d 237 (2d Cir. 1977)). 
In those situations where preliminary or interlocutory actions are 
immediately reviewable, any suit seeking such relief that might 
affect a court of appeals* jurisdiction over a final agency decision is 
subject to exclusive review in the court of appeals rather than 



^Aaomey G€neral*s Manual on the AdmirUstradve Procedure Act 93 (1947). 
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district court. (See Telecommunications Research & Action Center 
V. FCC, 750 F.2d 70p.C, Cir. 1984).) 

Section 702 is designed to govern the issue of who has standing 
to challenge agency action.^ It sets forth the general principle that 
a person suffering legal wrong or adversely affected or aggrieved 
by agency action is entitled to judicial review of that action. The 
phrase "legal wrong" merely connotes such wrong as statutes or 
court decisions identify as constituting grounds for judicial review. 
The determination of who is "adversely affected or aggrieved" 
reflects judicial evolution of the law of standing; the courts make 
their determination based on constitutional and statutory 
requirements.^ 

Section 703 deals with the form and venue of the judicial review 
proceeding. Briefly, there are three types of review proceedings: 

■ "Statutory review," a review proceeding 
specifically provided by statute for tiie agency 
action in question (e.g., a proceeding to review a 
rule of the Federal Trade Commission under 
15 U.S.C. §57a(e)); 

■ "Nonstatutory review," a review through a 
suit against the agency or its officers for 
declaratory or injunctive relief or habeas corpus in 
a court of competent jurisdiction; 

■ A civil or criminal enforcement proceeding 
instituted by the government or possibly by a 
private party that involves the validity of agency 
aaion. 

Where a statutory proceeding is provided, such review is 
frequently, though not always, in the courts of appeals. 
Nonstatutory review proceedings and enforcement proceedings are 
almost invariably brought in the U.S. district courts. Where there 
is an adequate statutory review provided, a party may not seek 
nonstatutory review. However, review is available in an 
enforcement proceeding except where a prior opportunity for 
judicial review was adequate and expressly or impliedly exclusive.^ 



^Davis, 4 Administnittve Law Treatiae 219-20 (1983). 

^Aaonuy Generals Manual on the Administrative Procedure Act 96 (1947). 

^!d. at 99-100. 
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Section 704 provides that **ageQcy action made reviewable by 
statute and final agency action for which there is no other adequate 
remedy in a court are subject to judicial review.** Agency action 
under the APA "includes the whole or a part of any agency rule, 
order, license, sanction, relief, or the equivalent or denial thereof, 
or failure to act/ 5 U.S.C, §551(13). 

Section 705 authorizes a reviewing court to postpone the 
effectiveness of agency action or preserve the status or rights 
affected by an agency's order pending completion of judicial 
review proceedings. The standards for deciding requests for stays 
of agency aaion are set out in Virginia Petroleum Jobbers Ass'n v. 
FPQ 259 F.2d 921 (D.C. Cir. 1958), as elaborated by the court's 
decisions in Washington Metropolitan Area Trmsit Comm'n v. 
Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977), Wisconsin 
Gas Co. V. FERC, 758 F.2d 669 (D.C. Cir. 1985), and Cuomo v. 
AKC, 772 F.2d 972 (D.C. Cir. 1985). 

Section 706 sets forth the scope of review of agency actions. 
The case law on the subject of scope of review is rich and varied 
and cannot easily be sunmied up. In general, the scope of review 
depends on the nature of the agency determination under challenge. 
Agency conclusions on questions of law are reviewed de novo. 
When a court reviews an agency's construction of the statute it 
administers the court is required to uphold Congress' intent where 
Congress has directly spoken to the precise statutory question at 
issue. If the statute is silent or ambiguous with respect to the 
specific issue, however, the agency's interpretation of the statute 
must be upheld if the agency's construction of the statute is 
permissible. (See Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, reh'g denied 468 U.S. 1227 
(1984); INS v. Cardoza-Fonseca, 480 U.S. 421 (1987)). 

Agency exercises of judgment or discretion are reviewed under 
the "arbitrary, capricious, abuse of discretion" standard. Under 
this standard, an agency determination will by upheld if it is 
rational, based on consideration of the relevant factors, and within 
the scope of the authority delegated to the agency by statute. The 
agency must examine the relevant data and articulate a satisfactory 
explanation for its action, including a rational connection between 
the facts found and the choices made. A court is not to substitute 
its judgment for that of the agency. (See Motor Vehicle 
Manufacturers Ass'n v. State Farm Mutual Auto. Ins. Co., 463 
U.S. 29, 42-43 (1983)). 

Agency determinations of fact are reviewed under the 
"substantial evidence" test when the agency determination is 



« 
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reviewed on the record of an agency hearing required by statute. 
(See Consolo v. FMC, 383 U.S. 607, 618-21 (1966), citing 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).) 
Otherwise, fectual determinations are also subject to the arbitrary 
or capricious standard, except for the fairly unusual situation in 
which the facts are subject to trial de novo by the reviewing court. 
However, the courts themselves have difficulty in applying the fine 
distinction between the arbitrary or c^ricious and the substantial 
evidence tests. The tests converge where an agency's 
determination is based on a mix of factual and judgmental 
conclusions (see, e.g., Amoco Oil Co. v. EPA, 501 F.2d 722, 739- 
741 (D.C. Cir. 1974)) and may be identical where an agency's 
factual support is concerned. (See Ass'n of Data Processing 
Service Organizations, Inc. v. Board Governors of the Federal 
Reserve System, 745 F.2d 677 (D.C. Cir. 1984).) 

Section 706 contains a rule of harmless error. A court will not 
overturn an agency's decision even if the agency committed some 
error unless the error was genuinely harmful or prejudicial. (See 
Dolcin Corp. v. FTC, 219 F.2d 742 (D.C. Cir. 1954), cert, denied 
348 U.S. 981 (1955).) 

Illustrative Statutory Provision. The Administrative Orders 
Review Act (28 U.S.C. §§2341-2351) is a special statutory 
provision governing review of the actions of several different 
agencies. It provides for review in the courts of appeals for certain 
final orders of the Federal Conmiunications Commission, the 
Secretary of Agriculture (under the Packers and Stockyards Act 
and the Perishable Agricultural Commodities Act), the Federal 
Maritime Conunission, the Maritime Administration, the Nuclear 
Regulatory Commission and the Interstate Conmierce Conmiission, 
and it specifies the procedure for instituting such review 
proceedings. Venue of ttie proceedings is in the judicial circuit 
where the petitioner resides or has its principal ofHce or in the 
Court of Appeals for the District of Columbia Circuit (28 U.S.C. 
§2343). 

The "orders" that may be reviewed under the Administrative 
Orders Review Act include not only fmal orders in adjudicative 
proceedings, but also orders promulgating agency rules of general 
J4)plicability (see Gage v. U.S. Atomic Energy Commission, 479 
F.2d 1214, 1218-19 (D.C. Cir. 1973); United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956)). However, because under 
28 U.S.C. §2344, a review proceeding may be initiated by "any 
party aggrieved by the final order," some courts have held that one 
who did not participate in the administrative proceeding resulting 
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in the order may not seek review under the Act {Gage v. 17. 5*. 
Atomic Energy Commission, 479 F.2d at 1217-18). 

Section 2344 provides that review must be sought within 60 
days of the entiy of the agency order about whidi a person 
complains. Failure to seek judicial review within 60 days renders 
a request for review untimely. (See BJ. McAdams, Inc. v. ICC, 
551 F.2d 1112 (8th Cir. 1977).) This requirement may create 
problems with respect to persons seeking relief from a rule some 
time after its issuance. Where a dispute over a rule arises after its 
issuance, some courts will deem the 6&<lay period to run from the 
agency's denial of the party's request for amendment or waiver of 
the rule, rather than from the issuance date (C^ Baltimore Gas & 
Elearic Co. v. ICC, 672 F.2d 146, 149-50 (D.C. Cir. 1982); 
Investment Co. Institute v. Board of Governors of the Federal 
Reserve System, 551 F.2d 1270, 1280-82 (D.C. Cir. 1977); Gage 
V. U.S. Atomic Energy Commission, 479 F.2d at 1222). 

Sovereign Immunity. For many years proceedmgs for non- 
statutory review were subject to possible dismissal on the ground 
that the government had not consented to be sued. The case law on 
the availability of the sovereign immunity defense was in hopeless 
disarray, but a careftil pleader could usually bring his case within 
one of the recognized exceptions to the doctrine. In 1976 in 
response to recommendations from the Conference and the 
American Bar Association, Congress enacted Pub. L. No. 94-574, 
which amended 5 U.S.C. §702 to abolish the defense of sovereign 
inununity in any action in a court of the United States seeking 
relief other than money damages and based on a claim that an 
agency or officer acted or failed to act in an official capacity or 
under color of legal authority. It is important to emphasize that the 
purpose of Pub. L. No. 94-574 was to abolish the technical defense 
of sovereign immunity in proceedings for nonstatutory review 
{Food Town Stores, Inc. v. EEOC, 708 F.2d 920, 922 (4th Cir. 
1983), cert, denied 465 U.S. 1005 (1984)), and not to eliminate 
other more substantive limitations on judicial review such as the 
plaintiffs lack of standing or failure to exhaust administrative 
remedies, or that the action in question is not ripe for review. 
Pubo L. No. 94-574 also eliminated several other technical 
obstacles to suits for judicial review.^ 

^h\ addition to amending section 702 to aboliah the defense of sovereign inununity. 
Pub. L. No. 94-574 amended section 703 to deal with the problem of misnomer of 
government defendants, amended 28 U.S.C. §133 1(a) to permit nonstatutory review cases 
to be brought in district courts on the basis of federal question jurisdiction without regard to 
the amount in controversy, and amended 28 U.S.C. S1391(e) to permit a plaimiffto use the 
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Jurisdiction. Where the relevant statute expressly provides for 
judicial review in a particular court or courts, the statute itself 
operates as a grant of subject matter jurisdiction to the courts 
specified. In 1977 the Supreme Court, resolving a longstanding 
conflict of views, held that the Administrative Procedure Act, 
section 702, was not itself a grant to the federal district courts of 
jurisdiction over review proceedings (Califano v. Sanders, 430 
U.S. 99 (1977)). Consequently, the jurisdictional basis for 
proceedings for review other than those expressly provided for by 
statute must be found elsewhere, such as chapter 85 of title 28, 
U.S.C., which describes the jurisdiction of United States district 
courts. Section 1331 of title 28, which grants the district courts 
original jurisdiction of all civil actions arising under the 
Constitution, laws, or treaties of the United States, provides an 
adequate jurisdictional basis for substantially any review 
proceeding challenging agency action. Prior to 1976 section 1331 
could be invoked only when the amount in controversy was at least 
$10,000. However, Pub. L. No. 94-574, the statute that abolished 
the sovereign immunity defense, also eliminated the jurisdictional 
amount in actions against the United States or its officers; in 1980 
the jurisdiaional amount was deleted in all cases under section 
1331. 

In the Federal Courts Improvement Act of 1982, Congress 
authorized any federal court without jurisdiction over a civil action 
that is filed with it (including a petition for review of agency 
action) to transfer the aaion to a court where such cases could have 
been brought in the first instance, if it is in the interest of justice to 
do so. 28 U.S.C, §1631. See, generally. Air Line Pilots Ass'n, 
Int'l V. CAB, 750 F.2d 81, 84-85 (D.C. Cir. 1984). 

Forum Selection. 28 U.S.C. §2112 governs the procedures for 
filing the record on review by the agency in the courts of appeals 
and the resolution of conflicts where proceedings have been 
instituted in two or more courts of appeals with respect to the same 
agency order. Section 2112(a) provides that the agency shall file 
the record (or, if local court rules permit, a certified list of the 
materials comprising the record) in a designated court of appeals. 
If only a single petition for review is filed within 10 days after 
issuance of an agency's order, the agency shall file the record in 

section's provisioos for broad venue and extraterritorial service of process against 
government defendants despite the presence in the action of a nonfederal defendant. These 
changes had all been recommended by the Administrative Conference. See S. Rep. No. 94- 
996 and H.R. Rep. No. 94-1656, 94th Cong. 2d Sess., 1976 U.S. Code Cong. & Ad. News 
6121. 
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that court of appeals notwithstanding the subsequent mstitution of 
any other court proceedings for review of the same order. If two 
or more petitions for review of the same agency order are filed in 
different courts of appeals withm 10 days after issuance of the 
agency's order, the agency shall notify the judicial panel on 
multidistrict litigation, whidi shall by means of random selection 
designate one court of appeals from among the courts in which 
petitions were filed to hear the case; the panel shall consolidate all 
petitions for review in that court and the agency shall thereafter file 
the record in the designated court. In all other circumstances, the 
agency shall file the record in the court of ^peals in which 
proceedings with respect to the order were first instituted. The 
random selection provisions in section 2112(a)(3) were established 
by Pub. L. No. 100-236, 101 Stat. 1731 (1988), to implement the 
Conference's recommendation to eliminate so-called "races to the 
courthouse** (Administrative Conference Recommendation 80-S, 
Eliminating or Simplifying the "Race to the Courthouse' in Appeals 
from Agency Action, 1 CFR §305.80-5 (1988)).** 

Section 2112(a)(5) requires all courts in which proceedings are 
instituted, other than the court in which the record is filed, to 
transfer those proceedings to the court in which the record is filed. 
The section nonetheless authorizes the court in which the record is 
filed to transfer all proceedings to any other court of appeals for 
the convenience of the parties and in the interest of justice. 



u. 
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